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MITCHELL C.J.P.E.I.:

[1] The Lieutenant Governor in Council of Prince Edward Island, pursuant to its
power to do so under s. 18 of the Supreme Court Act, R.S.P.E.I. 1988 Cap S-10,  has
referred a number of questions to this court for hearing and consideration. They 
pertain to whether the Earth Future Lottery (“the Lottery”) conducted, managed, and
operated as hereinafter described by the intervener, Earth Fund/Fond Pour La Terre
(“Earth Fund”),  pursuant to a license granted by the Lieutenant Governor in Council
would be lawful under the gaming provisions of the Criminal Code .

FACTUAL CONTEXT

[2] The reference requests the court consider and answer the questions posed in
the following factual context submitted to the court by the Office of the Attorney
General of Prince Edward Island:

EARTH LOTTERY REFERENCE

STATEMENT OF FACTS

1. Lottery License: On February 8, 2000 pursuant to s.207(1)(b)
of the Criminal Code of Canada the Earth Fund/Fond Pour
La Terre was granted a license by the Lieutenant Governor in
Council of Prince Edward Island to conduct, manage and
operate a lottery scheme to be known as the Earth Future
Lottery from its place of business in the Province of Prince
Edward Island.  A copy of the Lottery License is attached
hereto as Appendix ‘A’.

2. Legal Opinion: Prior to issuing the Lottery License, the
Lieutenant Governor in Council of Prince Edward Island did
commission a legal opinion from The Honourable Charles
L. Dubin, O.C., O.Ont., Q.C., LL.D.  The legal opinion
dated May 20, 1999 is attached hereto as Appendix ‘B’.

3. Ontario Application: On September 7, 2000 the
Interprovincial Lottery Corporation, Ontario Lottery and
Gaming Corporation, Western Canada Lottery Corporation,
British Columbia Lottery Corporation and Loto Quebec
commenced an application in the Superior Court of Justice
in the Province of Ontario against Earth Fund and Lottery
Management (P.E.I.) Inc.  The application seeks certain
declarations with respect to the Earth Fund Lottery and
sections 206 and 207 of the Criminal Code of Canada.  The
Ontario application was adjourned sine die.

THE EARTH FUND

4. The Earth Fund: The Earth Fund/Fond Pour La Terre is a
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Canadian non-profit, charitable corporation, incorporated
under Part II of the Canadian Corporations Act, by letters
patent dated August 11, 1976.

5. Charitable Objects: The objects of the Earth Fund are:

(I) To promote the preservation and
enhancement of the environment for
human life and well-being on Earth.

(ii) To promote, encourage and support
programs and activities for the creation of
greater public awareness of environmental
issues to mobilize the resources of private
citizens and organizations to contribute to
the resolution of such issues.

(iii) To provide for the holding of educational
lectures, exhibitions, public meetings,
classes and conferences for the discussion
of and exchange of views and
dissemination of knowledge concerning
matters relating to the environment.

(iv) To assist and support other organizations,
citizens groups and individuals with
objects similar to and/or compatible with
those of the Corporation.

(v) To purchase, acquire or take by gift,
bequest or donation for the purposes of the
Corporation and its objects, but for no
other purpose, and to sell, lease or
otherwise dispose of, and subject to the
provisions of Section 65 of the Canada
Corporation Act, to mortgage any real or
personal property.  Provided that if at any
time the Corporation shall dissolve or
cease to exist the remaining funds and
property of the Corporation, after the
payment of all of its debts and liabilities,
shall be distributed or disposed of to one
or more charitable organizations in
Canada, the objects of which are as nearly
as may be similar to those set forth herein.

(vi) To enter into any arrangements with any
authorities, public or academic or
otherwise, that may seem conducive to the
Corporation’s objects or any of them and
to obtain from such authority, any rights,
privileges, and concessions which the
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Corporations may think it desirable to
obtain and to carry out, exercise and
comply with any such arrangements,
rights, privileges, and concessions.

(vii) To use, apply, give, accumulate or
distribute from time to time all or part of
the income of the Fund to or for any
Canadian charitable organization.

6. Additional Objects: By Supplementary Letters Patent issued
by the Government of Canada on June 14, 1999, the objects
of the Earth Fund were amended and the Corporation was
empowered:

(viii) To raise funds by any means including an
on-going global or other lottery, and to
directly or indirectly fund projects relating
to the objects of the Corporation and the
global environment, ecology and
humanitarian activities relating to health,
habitat, migration of refugees or other
population groups, natural or non-natural
catastrophes, health and welfare of
children and environmentally sustainable
development, on its own behalf or through
its charitable agents or beneficiaries.

7. Charitable Beneficiaries: Other charitable beneficiaries of
the Earth Fund and the Earth Future Lottery will include:

WORLD CONSERVATION UNION (IUCN). ... MEDECINS SANS FRONTIERES (MSF). ... HUMANE SOCIETY
INTERNATIONAL AND HUMANE SOCIETY OF THE UNITED STATES. ..
INTERNATIONAL COUNCIL FOR LOCAL ENVIRONMENTAL INITIATIVES
(ICLEI). ... EARTH COUNCIL. ... and an ENVIRONMENTAL FOUNDATION
OF P.E.I. ...

8. Charity Registration: On June 21, 2001 the Earth Fund/Fond
Pour Le [sic] Terre was registered as a Charity pursuant to
the Charities Act, R.S.P.E.I. 1988, C-4.

9. License Requirements: By Order of Executive Council dated
March 27, 2001 the Lieutenant Governor in Council did
agree to amend the Earth Fund License issued on February 8,
2000 to eliminate the requirement for charitable status
under the Income Tax Act (Canada).

EARTH FUTURE LOTTERY

10. Earth Future Lottery: The Earth Future Lottery is patterned
after other charitable lotteries licensed and operated in
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Canada.  It will be a monthly, limited-subscription, draw
lottery based in Prince Edward Island in which a maximum
of between 200,000 to 300,000 tickets will be sold for each
draw at a purchase price of US$50 and prizes will range
from US$1,000 to US$1,000,000.  The Earth Fund proposes
to solicit offers to purchase tickets and accept and fulfill
those subscriptions from permitted purchasers via its
Internet server located in Prince Edward Island and by means
of toll-free or other telephone lines.

11. Advertising and Promotion: The Earth Fund, in accordance
with the License, intends to advertise and promote the
Lottery outside of Prince Edward Island by means of the
Internet, newspapers, radio, television and other forms of
advertising and to invite prospective permitted purchasers
from outside of Prince Edward Island to visit the Lottery
website via the Internet to offer to purchase a ticket in the
lottery, in the same manner that lottery schemes conducted,
managed and operated by provincial governments in other
provinces pursuant to Section 207(1)(a) advertise and
promote those lottery schemes outside their respective
provinces.  For example, the lottery schemes known as the
Windsor Casino and Casino Niagara, conducted, managed
and operated by the Ontario Lottery and Gaming
Corporation, pursuant to Section 207(1)(a) of the Criminal
Code (Canada) are regularly advertised and promoted
outside of the province of Ontario by means of the Internet,
newspapers, radio televisions, and outdoor billboards and
other forms of advertising in a variety of locations including
the states of New York, Ohio, Pennsylvania, and Michigan.

12. Conduct and Management: The Internet server, which
connects the lottery by telephone lines to the Internet or the
World Wide Web, hosts the Earth Future Lottery web page
or web site through which the lottery may be accessed by
means of its unique web address or ‘Uniform Resource
Locator’ (URL), [http//www.EarthFutureLottery.com/] which is
similar in function to a telephone number.  This server
which is the means of communications by which all lottery
related sales transactions will be conducted and managed,
will be physically located in the secure data-centre facilities
of Island Tel Advanced Solutions, in the city of
Charlottetown, P.E.I.  Access to the service will be available
through the Internet to persons beyond the Province of
Prince Edward Island.  It is through this mechanism of
communications that the invitation to treat is originated and
the offer to purchase accepted and the contract made.

13. Lottery Operations in P.E.I.: The running and coordination
of all of the lottery operations, including staffing,
administration, the location, management and operation of
the Internet server, validation of the purchaser’s credit card,
recording and registration of the ticket holders identity in
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the books and records of the Lottery, acceptance of the offer
to purchase a ticket, telemarketing and customer service
operations, draws of the winning ticket numbers, deposit
and maintenance of the prize funds and the payment of
prizes will all take place in Prince Edward Island.

14. Head Office of Earth Fund and Earth Future Lottery Offices: 
The head office of the Earth Fund and the offices of the Earth
Future Lottery are located at 9 Brook Street, P.O. Box 1119,
Montague, Kings County, Prince Edward Island, C0A 1R0.

15. Purchase Process: Prospective purchasers are invited to
electronically attend at the lottery’s website through its
server located in Prince Edward Island and to offer to
subscribe for a ticket.  Any person who (a) is of the age of
majority as defined in the Age of Majority Act, R.S.P.E.I.
1988, Cap. A-8; (b) satisfies the conditions of purchase; (c)
agrees to comply with the Rules and Regulations of the
Lottery; and (d) agrees to purchase a ticket through the
Internet or other lawful means of communications, may
offer to purchase a ticket.  A prospective purchaser must
provide the Lottery staff in Prince Edward Island via the
Internet server in Charlottetown with their name, proof of
age and other identifying information, together with their
credit card number by which payment of the purchase price
of US$50 per ticket is to be made, and agree to be bound by
and comply with the Rules and Regulations.  Once this
information and the eligibility of the purchaser has been
confirmed and the credit card number validated, the Lottery
may, in its discretion, accept the offer.  If the offer is
accepted a ticket number will be issued by the Lottery from
its data base in Prince Edward Island and registered against
the player’s name in the Register of Ticket Holders in the
books and records of the Lottery in Prince Edward Island
thereby completing the purchase transaction. 
Supplementary confirmation of that purchase and
registration will be communicated to the purchaser via
email from Prince Edward Island to the address provided at
the time of registration.

16. Audit and Control: Audit control and security for the Lottery
will be provided by KPMG, an international public
accounting firm with extensive gaming industry experience.
...  

17. Rules and Regulations: The Rules and Regulations of the
Lottery made pursuant to the License and approved by the
Lieutenant Governor in Council of Prince Edward Island will
be prominently displayed on the Earth Future Lottery website
and form part of any lottery contract.

18. Compliance with Rules and Regulations: As part of the
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purchase process and before being allowed to proceed
further with the transaction, each purchaser is asked to
review the Rules and Regulations, and in accordance with
Section 3 of the Rules and Regulations, must specifically
agree to comply with, abide by and be bound by the Rules
and Regulations before submitting his or her offer to
purchase.  The Rules and Regulations also provide that the
contract of purchase and sale of the ticket shall be
completed only upon the acceptance of the subscription by
the Lottery as evidenced by the registration of the
participant’s name and address and other identifying
information against the corresponding ticket number and
draw date in the Books and Records of the Lottery in Prince
Edward Island.

19. Governing Law: Both Section 3.3 of the Rules and
Regulations and Section 2.3 of the License, provide that the
transaction of purchase and sale shall be deemed to occur
within the Province of Prince Edward Island and shall be
governed by the laws in effect in Prince Edward Island. 
Section 12.2 of the Rules and Regulations further provides
that the transaction of purchase or sale of all tickets of the
lottery shall be deemed to occur within the Province of
Prince Edward Island and shall be governed by the Criminal
Code (Canada) and the laws of Prince Edward Island.

20 Attornment: Section 12.3 of the Rules and Regulations
provides that by subscribing for and purchasing a ticket for
the Lottery, every participant attorns to the jurisdiction of
the Courts of Prince Edward Island in respect of all disputes,
claims, matters or things arising out of their participation or
attempted participation in the Earth Future Lottery.

21. Deposit of Prize Funds:   Prior to tickets being issued or
made available for sale, a sum equal to the total amount of
all of the prizes eligible to be awarded in any draw are
required to be deposited in a special prize account in the
offices of the Canadian Imperial Bank of Commerce in
Charlottetown.

22. Draws and Selection Winning Ticket Numbers: On a
monthly basis, or more frequently in the case of ‘early bird’
draws, a draw will be held in Prince Edward Island to
determine the winning ticket number.  No computer or
random number generator or similar device will be used in
the selection of the winning number or the determination of
the outcome of the lottery.  Winning ticket numbers will be
selected using a series of five mechanical devices or drums
manufactures by Smartplay International Inc., suppliers of
secure drawing equipment to most state and provincial
lotteries in the world.   The first drum will be loaded with
numbered rubber balls bearing the first two digits of all of
the six-digit ticket numbers eligible for the draw.  The
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second, third, fourth, fifth and sixth drums will be loaded
with ten balls each, numbered 0 to 9, representing the third,
fourth, fifth and sixth digits of all of the six digit ticket
numbers eligible for the draw.  Under the supervision of the
independent Official Draw Supervisor appointed by the
Auditor, the drums will be activated and one ball allowed
to drop from each drum.  The numbers to these balls, when
read together from left to right, constitute the winning six-
digit ticket number.

23. Payment of Prizes: Lottery staff will use this ticket number
to access the Lottery records to determine the identity of the
winner from the Registrar of Ticket Holders, notify him or
her by email or telephone and arrange to have them claim
their prize, either by direct electronic funds transfer for
prizes under $25,000 or by attending personally to collect
their prizes at the lottery offices in Prince Edward Island in
case of larger prizes ($25,000 to $1,000,000).

24. Use of Proceeds: After the payment of prizes and the cost of
operations all of the proceeds of the Earth Future Lottery
(which are expected to exceed 41% of total sales and total
over US$50 million per year) will be paid over to the Earth
Fund to be used for charitable purposes of the Fund, its
charitable beneficiaries and an Environmental Foundation
created by the Government of Prince Edward Island to
support environmental projects and programs in Prince
Edward Island.

. . . . .

THE QUESTIONS

[3] The specific questions submitted by the Lieutenant Governor in Council are as
follows:

1. Having regard to the Statement of Facts to be submitted to
the Appeal Division by the Office of the Attorney General,
does the Lieutenant Governor in Council of the Province of
Prince Edward Island have authority under clause 207(1)(b)
of the Criminal Code (Canada) to authorize the Earth
Fund/Fond Pour La Terre to conduct, manage and operate
the Earth Future Lottery (hereinafter referred to as ‘the
Lottery’) and to advertise, promote, solicit and offer for sale,
and to accept and fulfill orders for tickets of subscriptions
for the Lottery by means of the Internet or other lawful
means of telecommunication in accordance with the License
issued via Order-in-Council EC2000-72 on the 8 th day of
February 2000?

And more particularly having regard to the Statement of
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Facts and the License: 

(a) will the Lottery be conducted, managed
and operated in the Province of Prince
Edward Island?

(b) will the Lottery be conducted, managed
and operated outside the Province of
Prince Edward Island? and

(c) will the contract arising out of the
purchase and sale of the Lottery ticket be
performed in, and governed by the laws of,
the Province of Prince Edward Island?

2. Having regard to the Statement of Facts,

(a) does inviting a prospective purchaser
outside of Prince Edward Island to offer to
purchase a ticket by means of an Internet
server located in Prince Edward Island, and
accepting that offer to purchase the ticket
in Prince Edward Island by means of that
Internet server, constitute selling that
lottery ticket

(i) in the jurisdiction in
which that prospective
purchaser resides, or

(ii) in Prince Edward Island?
and

(b) for the purposes of clause 207(1)(e) of the
Criminal Code (Canada), is a ticket offered
for sale and purchased under the
circumstances described above, ‘sold’

(i) in the jurisdiction in
which that prospective
purchaser resides, or

(ii) in Prince Edward Island?
and

(c) where a lottery scheme has been licensed
in Prince Edward Island pursuant to clause
207(1)(b) of the Criminal Code (Canada),
is it prohibited by the Criminal Code
(Canada) to advertise or publish, or cause
or procure to be advertised or published,
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that lottery scheme outside of Prince
Edward Island if all of the gaming
activities relating to that lottery scheme,
such as the deposit of the prizes; the
acceptance of the offer to purchase a
ticket; the receipt of the ticket purchase
price; the allocation of the ticket number
to the purchaser; the registration and
retention of the ticket, ticket number and
ticket holder’s name in the official records
of the lottery; the conduct of the draws or
drawings whereby the winning ticket
number is selected; and, the award and
payment of the prizes, take place in or will
be performed in Prince Edward Island?

3. Having regard to the Statement of Facts
and clause 207(4)(c) of the Criminal Code
(Canada), is the Lottery a game, proposal,
scheme, plan, means, device, contrivance
or operation that is operated on or through
a computer, video device or slot machine,
within the meaning of subsection 198(3)
of the Criminal Code (Canada)?

ANALYSIS

[4] This reference  concerns the lawfulness of an internet lottery scheme. There is
no doubt the internet age presents new challenges to the enforcement of gaming laws.
There are those who argue that banning internet gaming is not realistic and that
lawmakers would be better to direct their efforts toward regulating it. Some of the
submissions made on this reference urged the court to consider the benefits that certain
charities could derive from the Earth Future lottery proceeds. Others pointed out that a
ban only results in a loss of revenue within the country because it is nearly impossible
to police internet gambling operating in the country from foreign-based sites. Still others
argued that opponents of the scheme were only concerned about protecting their own
market share. However, none of these submission are relevant to the task of the court. 
As a court our role is to advise the Lieutenant Governor in Council whether the internet
lottery scheme described in the statement of facts would be lawful under the present
state of the law. It is not for the court to change the law or even to recommend
changes. It is up to our parliamentarians to decide whether changes to our gaming laws
are desirable because of modern realities or social or economic conditions. 

[5] The essence of the several questions put to the court is that the Lieutenant
Governor In Council wants to know whether in the opinion of this court the Lottery
complies with the Criminal Code as presently written. The central question is not one
of constitutional or private contract law but of criminal law. The answer requires
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consideration of two sections of the Criminal Code dealing with gaming. It will not be
necessary to answer all of individual sub-questions submitted in order to advise the
Lieutenant Governor In Council whether in the opinion of the court the Lottery
complies with the Code.

[6]  The relevant provisions of the Criminal Code are as follows: 

206.(1) Everyone one is guilty of an indictable offence and liable to
imprisonment for a term not exceeding two years who

(a) makes, prints, advertises or publishes, or
causes or procures to be made, printed,
advertised or published, any proposal,
scheme or plan for advancing, lending,
giving, selling or in any way disposing of
any property by lots, cards, tickets or any
mode of chance whatever;

(b) sells, barters, exchanges or otherwise
disposes of, or causes or procures, or aids
or assists in, the sale, barter, exchange or
other disposal of, or offers for sale, barter
or exchange, any lot, card, ticket or other
means or device for advancing, lending,
giving, selling or otherwise disposing of
any property by lots, tickets or any mode
of chance whatever;

(c) knowingly sends, transmits, mails, ships,
delivers or allows to be sent, transmitted,
mailed, shipped or delivered, or knowingly
accepts for carriage or transport or conveys
any article that is used or intended for use
in carrying out any device, proposal,
scheme or plan for advancing, lending,
giving, selling or otherwise disposing of
any property by any mode of chance
whatever;

(d) conducts or manages any scheme,
contrivance or operation of any kind for
the purpose of determining who, or the
holders of what lots, tickets, numbers or
chances, are the winners of any property so
proposed to be advanced, lent, given, sold
or disposed of;

(e) conducts, manages or is a party to any
scheme, contrivance or operation of any
kind by which any person, on payment of
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any sum of money, or the giving of any
valuable security, or by obligating himself
to pay any sum of money or give any
valuable security, shall become entitled
under the scheme, contrivance or operation
to receive from the person conducting or
managing the scheme, contrivance or
operation, or any other person, a larger
sum of money or amount of valuable
security than the sum or amount paid or
given, or to be paid or given, by reason of
the fact that other persons have paid or
given, or obligated themselves to pay or
give any sum of money or valuable security
under the scheme, contrivance or
operation;

(f) disposes of any goods, wares or
merchandise by any game of chance or any
game of mixed chance and skill in which
the contestant or competitor pays money
or other valuable consideration;

(g) induces any persons to stake or hazard any
money or other valuable property or thing
on the result of any dice game, three-card
monte, punch board, coin table or on the
operation of a wheel of fortune; 

. . . . .

206.(4) Every one who buys, takes or receives a lot, ticket or other
device mentioned in subsection (1) is guilty of an offence
punishable on summary conviction.

. . . . .

207.(1) Notwithstanding any of the provisions of this Part relating to
gaming and betting, it is lawful

(a) for the government of a province, either
alone or in conjunction with the
government of another province, to
conduct and manage a lottery scheme in
that province, or in that and the other
province, in accordance with any law
enacted by the legislature of that province;

(b) for a charitable or religious organization,
pursuant to a license issued by the
Lieutenant Governor in Council of a
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province or by such other person or
authority in the province as may be
specified by the Lieutenant Governor in
Council thereof, to conduct and manage a
lottery scheme in that province if the
proceeds from the lottery scheme are used
for a charitable or religious object or
purpose;

(c) for the board of a fair or of an exhibition
or an operator of a concession leased by
that board, to conduct and manage a
lottery scheme in a province where the
Lieutenant Governor in Council of the
province or such other person or authority
in the province as may be specified by the
Lieutenant Governor in Council thereof has

(i) designated that fair or exhibition
as a fair or exhibition where a
lottery scheme may be conducted
and managed, and

(ii) issued a licence for the conduct
and management of a lottery
scheme to that board or operator;

(d) for any person, pursuant to a license issued
by the Lieutenant Governor in Council of a
province or by such other person or
authority in the province as may be
specified by the Lieutenant Governor in
Council thereof, to conduct and manage a
lottery scheme at a public place of
amusement in that province if

(i) the amount or value of each prize
awarded does not exceed five
hundred dollars, and

(ii) the money or other valuable
consideration paid to secure a
chance to win a prize does not
exceed two dollars;

(e) for the government of a province to agree
with the government of another province
that lots, cards or tickets in relation to a
lottery scheme that is by any of paragraphs
(a) to (d) authorized to be conducted and
managed in that other province may be
sold in the province;



Page: 13

(f) for any person, pursuant to a licence issued
by the Lieutenant Governor in Council of a
province or such other person or authority
in the province as may be designated by
the Lieutenant Governor in Council
thereof, to conduct and manage in the
province a lottery scheme that is
authorized to be conducted and managed
in one or more other provinces where the
authority by which the lottery scheme was
first authorized to be conducted and
managed consents thereto;

(g) for any person, for the purpose of a lottery
scheme that is lawful in a province under
any of paragraphs (a) to (f), to do anything
in the province, in accordance with the
applicable law or licence, that is required
for the conduct, management or operation
of the lottery scheme or for the person to
participate in the scheme; and

(h) for any person to make or print anywhere
in Canada or to cause to be made or
printed anywhere in Canada anything
relating to gaming and betting that is to be
used in a place where it is or would, if
certain conditions provided by law are
met, be lawful to use such a thing, or to
send, transmit, mail, ship, deliver or allow
to be sent, transmitted, mailed, shipped or
delivered or to accept for carriage or
transport or convey any such thing where
the destination thereof is such a place.

. . . . .

207.(3) Every one who, for the purposes of a lottery scheme, does
anything that is not authorized by or pursuant to a provision
of this section

(a) in the case of the conduct, management or
operation of that lottery scheme,

(i) is guilty of an indictable offence
and liable to imprisonment for a
term not exceeding two years, or

(ii) is guilty of an offence punishable
on summary conviction; or
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(b) in the case of participating in that lottery
scheme, is guilty of an offence punishable
on summary conviction.

207.(4) In this section, ‘lottery scheme’ means a game or any proposal,
scheme, plan, means, device, contrivance or operation described in
any of paragraphs 206(1(a) to (g), whether or not it involves betting,
pool selling or a pool system of betting other than ...

(c) for the purposes of paragraphs (1)(b) to (f),
a game or proposal, scheme, plan, means,
device, contrivance or operation described
in any of paragraphs 206(1)(a) to (g) that is
operated on or through a computer, video
device or slot machine, within the
meaning of subsection 198(3), or a dice
game.

[7] Like other federal enactments, the Criminal Code is a remedial statute and is to
be given such fair, large, and liberal construction and interpretation as best ensures the
attainment of its objects. See: Interpretation Act R.S.C., C. I-23, s. 12. The provisions
set out above clearly demonstrate that Parliament does not happily abide gaming
activities of any sort in Canada. The little it tolerates, it does so grudgingly. Section 206
is prohibitive in nature, not regulatory. The purpose of Parliament in enacting it was
generally to outlaw gaming and lotteries, not just to ensure they would be run honestly.
Subsection 206(1) creates a number of indictable offences proscribing a
comprehensive range of gaming and gaming-related activities. Subsection 206(4)
makes it a summary conviction offence to buy, take or receive a lot, ticket, other device
mentioned in 206(1). Although s. 207  allows some tightly circumscribed exceptions to
s. 206, it too contains a broad prohibition.  Subsection 207(3) makes it an offence to
do anything for the purpose of the conduct, management, operation of, or
participation in a lottery scheme unless the doing of it is authorized by or pursuant to
some provision of 207. Thus, even permitted lotteries must strictly adhere to the limits
imposed by the terms and conditions of s. 207.

[8] Although it has not yet begun selling lottery tickets, the Earth Fund obtained a
license from the Lieutenant Governor In Council of Prince Edward Island on February
8th, 2000. A copy of the license is attached as appendix “A” to the statement of facts
submitted to the court by the Attorney General of Prince Edward Island.  The scope of
the license is set forth in paragraph 2.1 thereof which states as follows:  

During the term of this license, and so long as it is not in default hereunder,
the licensee is authorized to conduct, manage, and operate the [Earth Future
Lottery] from its place of business in the province and subject to the terms of
[the license] and the provisions of the Criminal Code, to advertise, promote,



Page: 15

solicit and offer for sale, and to accept and fulfil orders for tickets or
subscriptions for the lottery from any permitted purchaser [as defined in
paragraph 1.1.27 of the License], within the global market, by means of the
Internet or any lawful means of telecommunication. 

According to the statement of facts this license was issued pursuant to s. 207(1)(b) of
the Criminal Code.

[9]  The exceptions to s. 206 provided for in s. 207, including s-s 207(1)(b), are
subject to a number of restrictions relating to what can be done, who can do it, and
where it can be done.  Subsection  207(1)(b)  permits a charitable organization such as
the Earth Fund to conduct and manage a lottery scheme in a province pursuant to a
license issued by the Lieutenant Governor in Council of that province. However, the
type of lottery scheme permitted under s-s. 207(1)(b) is restricted by the definition in s-s.
207(4)(c) to one not operated on or through a computer. Another restriction applying
to a s-s. 207(1)(b) lottery schemes is found in s-s. 207(1)(g). It permits the doing of
anything “in the province” required to conduct, manage, operate or  participate in a
lawful lottery scheme under s-s. 207(1)(b).  The only extra-provincial activities
authorized by s. 207 are those permitted according to s-ss. 207(1)(a),(e),(f), and (h). As
mentioned earlier, s-s.207(3) makes it an offence to do anything for the purpose of
conducting, managing, operating or participating in a lottery scheme unless it is done
pursuant to the authority of some provision of s. 207.

1.  In the province

[10] In order for a lottery to be lawful under s-s. 207(1)(b) it must, be conducted and
managed in the province. A key aspect of the Earth Future Lottery as described in the
statement of facts is its proposed use of the internet as a means of accessing the global
market and having persons physically located outside Prince Edward Island participate
in the lottery using its interactive website through their home computers. Paragraph 1
of the statement of facts states: “...  the Earth Fund/Fond Pour La Terre was granted a
license by the Lieutenant Governor of Prince Edward Island to conduct, manage and
operate a lottery scheme known as the Earth Future Lottery from its place of business
in Prince Edward Island”. This is confirmed by paragraph 2.1 of the license itself which
states: “... the Licensee is authorized to conduct , manage  and operate the Lottery
from its place of business in the Province ...” However, according to the opening
paragraph of the operational plans and procedures of the proposed lottery scheme set
out in schedule “A” to the license “the licensee shall conduct a monthly, limited
subscription, sweepstakes or draw lottery in the global market via the Internet with
tickets priced at US$50". Paragraph 10 of the facts states that the Earth Future Lottery
“... will be a monthly, limited-subscription  draw lottery  based in Prince Edward Island
in which a maximum of 200,000 to 300,000 tickets will be sold for each draw at a
purchase price of US$50 and prizes will range from US$1000 to US$1,000,000. The
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Earth Fund proposes to solicit offers to purchase tickets and accept and fulfill those
subscriptions from permitted purchasers via its internet server located in Prince
Edward Island ...”.  In my view the above stated plan to “conduct” the lottery in the
global market would render the scheme ineligible for licensing under s-s. 207(1)(b). It is
obvious from the foregoing references that the intention is to conduct a lottery in the
worldwide market from headquarters and through infrastructure based in Prince
Edward Island. However, conducting a lottery “from” Prince Edward Island is not the
same as conducting it “in”  Prince Edward Island. A lottery conducted from Prince
Edward Island is not necessarily conducted in the province. Here the intent is to
conduct a lottery throughout the world. Subsection 207(1)(b) requires that the lottery
scheme be conducted and managed in the province, not just from the province. The
global market extends far beyond the boundaries of this province and is therefore
outside the territorial limitation imposed by  s-s. 207(1)(b). Subsection 207(1)(b) does
not authorize the Lieutenant Governor in Council of Prince Edward island to license a
charitable organization to conduct or manage a lottery scheme from the province. It
only authorizes the granting of a license to conduct and manage a lottery in the
province. For a license to be validly issued under s-s. 207(1)(b), it would have to
require the licensee to conduct the lottery in the province and not merely from its place
of business in the province. There is no authority under s-s. 207(1)(b) to issue a license
authorizing a licensee to conduct a lottery in the global village from its place of
business in the province.

[11] However, I hasten to point out it is not the use of the word “conduct” in the
license that is the deciding factor as to the legality of the Lottery. The scheme would not
be lawful even if the term “operate” was used in place of “conduct”. Section 207 does
not permit conducting, managing, or operating a lottery scheme outside the province. 
In addition to the territorial limitation in s-s. 207(1)(b) itself,  s-s. 207(1)(g) provides that it
is lawful for any person for the purpose of a lottery scheme that is lawful in the
province under paragraphs (a) to (f) of 207 to do anything in the province, in
accordance with the applicable law or license, that is required for the conduct,
management, or operation of the lottery scheme or for the person to participate in the
scheme. On the other hand, subsection 207(3) makes it an offence for anyone for the
purposes of conducting, managing, operating or participating in a lottery scheme to do
anything that is not authorized by or pursuant to a provision of s. 207. Obviously,
Parliament meant to ensure that the activities of lotteries exempted from criminality
would be strictly confined territorially.  

[12] Parliament’s purpose in enacting s. 207 was to create a narrow exception to s.
206 legalizing certain provincially run or licensed lottery schemes. It did not intend s.
207 lottery schemes could be conducted, managed, or operated outside the borders of
the province running or licensing them except with the consent of another province.
The only sources of authority for extra-provincial activity found in s. 207 are contained
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in paragraphs (a),(e), (f) and (h) of s-s. 207(1). Subsections 207(1)(a),(e) and (f) have no
application in this reference as there is no authorization from another province. Absent
such interprovincial cooperation, the only activities Parliament permits to occur extra-
provincially relating to gaming is the making, printing, and transporting of anything to
be used in a place where it would be legal. Those extra-provincial activities are
authorized by s-s. 207(1)(h). However, the authorization is not broad enough to permit
all the activities that would be taking place extra-provincially in the operation of the
Earth Future Lottery. The list of permitted extra-provincial activities under s-s.207(1)(h )
is very limited.  The fact s-s. 207(1)(h) exists at all serves to indicate that even the few
extra-provincial activities referred to therein would not be permitted in its absence. It
also indicates Parliament intended that any activity necessary to gaming not referred to
in s-s 207(1)(h) must occur, if at all, only in the province where it is lawful. This view of
Parliament’s intention is reinforced by s-s 207(3). 

[13] Although based in Prince Edward Island, it is obviously intended the Earth
Future Lottery will operate and carry on business in the worldwide market. According
to the license issued it is planned to conduct the lottery in the global market, selling, via
the internet, as many as 200,000 to 300,000 tickets per month at a price set in U.S.
dollars and to have prizes paid in U.S. dollars. It is also planned to advertise and
promote the lottery outside this province. The problem is that extra-provincial and
international lottery sales transactions are not permitted by s-s. 207(1)(b) or by any
other provision of s. 207. According to paragraph 16 of the statement of facts, it is
proposed to deal with this legal difficulty by the inclusion in the license of a provision
deeming that all purchases and sales of tickets occur within this province and by
requiring the purchaser to submit to Prince Edward Island jurisdiction.

[14]  Deeming provisions in the license or the rules and regulations for the Lottery
approved by the Lieutenant Governor in Council are ineffective to render legal, under
s. 207 of the Criminal Code, transactions that in reality do not occur in their entirety
within the province. A transaction from a criminal law perspective may occur
simultaneously in more than one place or jurisdiction. Thus, regardless of private
contract or provincial regulations, from a criminal law perspective a trans-border
transaction would be taking place every time an offer is made over the internet to sell a
ticket to a consumer located outside Prince Edward Island and every time he or she
buys one. Neither provincial licensing conditions nor the rules and principles of private
civil contract law are determinative of where the actus reus of an criminal offence
occurs. See: R. v. Mackenzie Securities Ltd. et al, [1966] 4 C.C.C. 29 (Man. C.A.),  R. v.
Trudel, ex parte Horbas and Myhaluk, [1969] 3 C.C.C. 95 (Man. C.A.), R. v. Libman,
[1985] 2 S.C.R. 178 (SCC). 

[15]  According to paragraphs 11 and 15 of the statement of facts, the Earth Fund
will not be selling or offering tickets for sale outside Prince Edward Island rather it is
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said they will be soliciting offers to purchase from persons located outside. Assuming
that is a proper characterization of what will be happening, it would still be illegal
because it  would constitute doing something for the purpose of the conduct,
management, or operation of the scheme which is not authorized by any provision of
s. 207. The solicitation would be happening wherever in the universe the consumer
would be located at the time of receiving it. Subsections 207(1)(b) and  207(1)(g) only
authorize doing things in the province required for the conduct, management, or
operation or participation in the lottery scheme. As I said before, the only things that
can be legally done for the purpose of the conduct, management, operation of or
participation in a lottery scheme are those authorized by or done pursuant to some
provision of s. 207.  

[16] The only sources of authority provided in the Criminal Code for extra-provincial
marketing of a s-s 207(1)(b) lottery scheme are found in s-ss. 207(1)(e)and(f). If s-
s.207(1)(b) itself authorized the sale of tickets in another province s-s. 207(1)(e) and (f)
would be meaningless. That cannot be the case. These two subsections were intended
to regulate interprovincial lottery marketing and to prevent poaching. Parliament did
not want a province subjected to lotteries unless it chose to be. By enacting paragraphs
(e) and (f), Parliament obviously intended that if there was to be any interprovincial
marketing of lottery schemes it would take place only as a result of agreements among
the provinces involved. There are no such agreements in place authorizing the Earth
Future Lottery to be marketed in any province other than Prince Edward Island.
Accordingly, there is no authorization under s. 207 for extra-provincial marketing and
therefore it would be contrary to s-s. 207(3). 
 
2.  On or through a Computer

[17] The Earth Future Lottery constitutes a game, or proposal, scheme, plan, means,
device, contrivance or operation described in s-s. 206(1)(b) of the Criminal Code. 
According to the statement of facts, the Earth Future Lottery is designed so that
computers with internet connections will be the exclusive means through which
virtually all gaming transactions, save choosing of the winning number, will be
conducted. As mentioned earlier, this means of operation poses a legal problem. 
Subsection 207(4) of the Code defines “lottery scheme” for the purpose of 207(1)(b).
The definition specifically excludes a game, or proposal, scheme, plan, means, device,
contrivance or operation described in s-s 206(1)(b) that is “operated on or through a
computer.” As described, the Earth Future Lottery would surely constitute such a
scheme. Computers would be the exclusive means of accessing it, of purchasing
chances and of obtaining a potential winning number. The scheme as described to the
court also contemplates the use of computers to advertise and promote the Earth Future
Lottery, to provide confirmation of  the issuance and registration of ticket numbers, and
in some cases to deliver prizes. In fact, without the use of computers the Earth Future
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Lottery would not be viable. Hence, it is not lawful under s-s. 207(1)(b) of the Criminal
Code.  

ANSWERS

[18] In accordance with the foregoing reasons I would certify my opinion in respect
of  the various questions referred to the  court  by the Lieutenant Governor In Council 
as follows:

Question 1. No.

Question 1.(a) Not  exclusively.

Question 1.(b) Not exclusively.

Question 1.(c) I would decline to answer this
question because it would not
help to resolve the legality of
the proposed scheme under
the criminal law.

Question 2.(a) I would decline to answer this
question because it would not
help to resolve  the legality of
the proposed scheme under
the criminal law.

          Question 2.(b) I would decline to answer this
question because it would not
help to resolve the legality of
the proposed scheme under
the  criminal law.

Question 2.(c) Yes.
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Question 3. Yes.

                                                                 _____________________________________
                                                                The Honourable Chief Justice G.E. Mitchell

I AGREE: ______________________________________
               The Honourable Mr. Justice J.A. McQuaid

I AGREE: ______________________________________
               The Honourable Madam Justice L.K. Webber


