
 

 

UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF MISSOURI 

St. Louis Division 

 

UNITED STATES OF AMERICA,  ) 

      ) No. S1-4:06CR00337 CEJ (MLM) 

 Plaintiff,    ) 

      ) 

 v.     ) 

      ) 

PENELOPE A. TUCKER,   ) 

      ) 

 Defendant.    ) 

___________________________________  ) 

 

 DEFENDANT PENELOPE A. TUCKER’S MOTION FOR SEVERANCE  

 OF TRIAL FROM ALL CODEFENDANTS AND 

INCORPORATED MEMORANDUM OF LAW
1
 

 

 Defendant Penelope A. Tucker, through undersigned counsel, respectfully moves for a 

severance of trial, pursuant to Rule 14 of the Federal Rules of Criminal Procedure, from her 

codefendants due to the potential for prejudicial spillover. This motion is filed within the pre-

trial deadline, in anticipation of potential developments in this case and the potential highly 

prejudicial spillover a trial against the remaining codefendants, namely Gary Kaplan, may have 

upon Mrs. Tucker.  In order to be completely careful of the potential prejudicial spillover and in 

order to fully protect Mrs. Tucker, Mrs. Tucker is filing this motion in order to protect her right 

 to file a supplement to the severance motion, once discovery has been completed in this case.    

 The Superseding Indictment in this case encompasses a time frame from the early 1990s 

through to 2006 as referenced in Count One of the Superseding Indictment.   Count One of the 

Superseding Indictment is a RICO conspiracy charge in which all of the defendants are named.  
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The evidence which the Government may seek to introduce to establish the majority of the 

allegations in the Superseding indictment contained within Count One have nothing to do with 

Mrs. Tucker, both as to  the time frame of her alleged involvement and the specific conduct at 

issue.     Mrs. Tucker contends that her trial should be severed from that of the other defendants 

to prevent the accumulation of evidence for and against the other defendants as the alleged 

conduct and the span of years has no bearing on Mrs. Tucker’s alleged involvement, as set forth 

in the Superseding Indictment.   The prejudicial spillover to Mrs. Tucker will contaminate Mrs. 

Tucker’s right to a fair trial.  The basis for this motion is set forth more fully in the memorandum 

of law incorporated below.      

 I.  Overview and General Factual Background 

 The presentation of evidence by the government against the codefendants will consume 

virtually all of the evidence to be presented, most of which will have nothing to do with Mrs. 

Tucker.  However, given the nature of the RICO charges, this very well may become the main 

feature of this trial.   Mrs. Tucker’s alleged involvement in the gambling activity of codefendant 

Gary Kaplan is limited to, at most, administrative and personal financial matters which are 

virtually unrelated to the RICO charges.  Tellingly, Mrs. Tucker is only mentioned in three (3) 

paragraphs of the 36-page, 22-Count Superseding Indictment.    The jury will be presented with 

much evidence pertaining to the activities of codefendant Gary Kaplan, during a time which is 

completely irrelevant to Mrs. Tucker, and the specific activities of Mr. Kaplan and the other 

codefendants, most of which Mrs. Tucker had nothing to do with; however, after many months 

                                                                                                                                                             
1
 All arguments made in Mrs. Tucker’s Motion to Dismiss Count One of the Superseding Indictment are 

adopted and incorporated by reference, where applicable. 
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of trial, a segregation of this evidence will be a huge and unreasonable burden for the jury.   This 

unrelated evidence, while perhaps admissible against codefendants is inadmissible as to Mrs. 

Tucker.    The impact on Mrs. Tucker is significant and could very well prejudice Mrs. Tucker.  

Even those of us trained to do this will have a difficult time.  For a jury, it will be impossible. See 

e.g., United States v. Dorsey, 819 F2d 1055, 1058 (11th Cir. 1987), cert. denied, 486 U.S. 1025 

(1988).  This extraneous and irrelevant evidence creates a serious risk that a joint trial will 

prevent this jury from making a reliable judgment. 

 Additionally, the unique aspect of this case raises additional serious concerns.  Mrs. 

Tucker’s alleged role in the gambling business was limited.  She was not one of the integral 

components necessary for the business to run effectively.  Notwithstanding this, the government 

will make great efforts to tie Mrs. Tucker to the codefendants and the business activities of Gary 

Kaplan, and ultimately the current allegations set forth in the RICO conspiracy count.  

 If Mrs. Tucker is tried with the codefendants she will have to endure mountains of 

inflammatory evidence having no bearing at all on the charges against her. 

II.     Legal Memorandum 

 A.   Prejudicial Joinder 

 Federal Rule of Criminal Procedure 14 authorizes a district court to sever the trials of 

codefendants whenever "it appears that a defendant ... is prejudiced by a joinder of ... defendants 

...  for trial together."  See also American Bar Association, Standards for Criminal Justice, 

Joinder and Severance, Section 13-3.2(b)(I) (severance of defendants should be granted 

whenever it is "deemed appropriate to promote the fair determination of the defendant's guilt or 
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innocence of each offense").  Like the other Rules of Criminal Procedure, Rule 14 is to "be 

construed to secure simplicity in procedure, fairness in administration and the elimination of 

unjustifiable expense and delay."  Fed. R. Crim. P. 2.  It is clear that Rule 14 carries with it an 

analysis of the underlying issues to be addressed at trial.  As set forth in Zafiro v. United States, 

506 U.S. 534 (1993) the Court held: 

We believe that, when defendants properly have been joined under 

Rule 8(b), a district court should grant a severance under Rule 14 

only if there is a serious risk that a joint trial would compromise a 

specific trial right of one of the defendants or prevent the jury from 

making a reliable judgment about guilt or innocence.  Such a risk 

might occur when evidence that the jury should not consider 

against a defendant and that would not be admissible if a defendant 

were tried alone is admitted against the co-defendant.  For 

example, evidence of a co-defendant's wrongdoing in some 

circumstances erroneously could lead a jury to conclude that a 

defendant was guilty.  When many defendants are tried together in 

a complex case and they have markedly degrees of culpability, this 

risk of prejudice is heightened.  See, Kotteakos v. United States, 

328 U.S. 750, 774-775 (1946).  Evidence that is probative of a 

defendant's guilt but technically admissible only against a co-

defendant, also might present a risk of prejudice.  See, Bruton v. 

United States, 391 U.S. 123 (1968).  (Emphasis Added)2 

 

 Although the decision to grant or deny a severance of defendants is committed to the 

sound discretion of the trial court, see, e.g., United States v. Carazana, 921 F.2d 1557 (11th Cir. 

1991), respected commentators have grown critical, based in part on a canvassing of empirical 

studies addressing the true costs and benefits of multi-defendant trials, of the manner in which 

some federal courts have slavishly exercised their discretion in favor of perceived judicial 

economy at the expense of prejudice to defendants trapped in complex indictments with 

                                                 
2
  In Bruton, the Supreme Court reversed a conviction based upon admission of a co-defendant’s confession 

which implicated the defendant.  The court held that such admission of evidence was a prejudicial error against the 
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disparate codefendants.  See 1 C. Wright, Federal Practice and Procedure: Criminal 2d Sections 

141, 223 (1982 & 1995 Supp.); Dawson, Joint Trials of Defendants in Criminal Cases: An 

Analysis of Efficiencies and Prejudices, 77 Mich. L. Rev. 1379 (1979). 

 The government's invariant response to a request for a discretionary severance pursuant 

to Rule 14 is to blindly invoke the interests of judicial economy, on the theory that one trial must 

always be more judicially economic than two.  Experience, however, has shown many courts the 

fallacy of this reasoning.  See, e.g., United States v. Baker, 10 F.3d 1374, 1389-90 (9th Cir. 

1993) (characterizing as "ludicrous" the contention that all "joint trials save time and serve 

judicial economy" and recognizing that in large, complex trials, "judicial economy will often be 

better served by severance"); United States v. Gallo, 668 F. Supp. 736, 756-57 (E.D.N.Y. 1987) 

(recognizing that severed trials are often "smoother and more concise" since much evidence may 

be inadmissible at the severed trials of individual defendants). 

 Relief from prejudicial joinder becomes necessary when a jury could not be expected to 

compartmentalize the evidence as it relates to separate defendants.  United States v. Lemm, 680 

F.2d 1193 (8
th

 Cir. 1982).  See also United States v. Reeves, 674 F.2d 739 at 744 (8th Cir. 1982); 

United States v. Boyd, 610 F.2d 521, 525 (8th Cir. 1979), cert. denied sub nom. Clark v. United 

States and Artez v. United States, 444 U.S. 1089, 100 S.Ct. 1052, 62 L.Ed.2d 777 (1980).    And, 

of course, the issues of severance are equally applicable in RICO cases.  In United States v. 

Winter, 663 F.2d 1120 (1
st
 Cir. 1981), cert. denied, 460 U.S. 1011 (1983), the Circuit Court 

reversed the convictions of two defendants on two substantive counts after reversing their 

conviction on the RICO conspiracy count, finding that it was too prejudicial to these two 

                                                                                                                                                             
Defendant that could not be cured by court’s instruction. 
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defendants, whose involvement in the enterprise was limited, to be tried on the two counts as part 

of a massive race-fixing conspiracy.    This same rationale is equally applicable to the present 

case.  

 As noted above, the Superseding Indictment in this case names Mrs. Tucker and several 

other defendants in a RICO conspiracy count based upon allegations of mail and wire fraud, 

amongst others.  Discovery in this case is anticipated to include thousands of pages of 

documents.   Mrs. Tucker is only named in the RICO conspiracy count.  A separate trial of the 

charges against her alone, without the presentation of evidence from the government and defense 

counsel relating to the other substantive counts or the predicate acts in the RICO conspiracy 

count which have no relation to Mrs. Tucker,  should be considered and weighed with 

Defendant’s right to a fair trial.  

B.  Prejudicial Spillover 

 Although plainly irrelevant against her, such evidence regarding the prior business 

activities and the extent of the business activities of codefendants would also be highly 

prejudicial to Mrs. Tucker.  Quite clearly, there is a great disparity in evidence, both in weight 

and kind, in the cases the government will put on against Mrs. Tucker and the other 

codefendants.  In a joint trial, a jury will be unable to parse out the evidence against Mrs. Tucker 

alone.  This is what is commonly called "prejudicial spillover" – defined by the court as “the 

transference of guilt to an individual defendant involved in one conspiracy from evidence 

incriminating defendants in a conspiracy in which the particular defendant was not involved”.  

United States v. Sutherland, 929 F.2d 765, 773 (1st Cir. 1991). 
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 The danger in such cases is that the jury, flooded with information, will grow 

increasingly confused as the trial progresses, see, e.g., United States v. Davidson, 936 F.2d 856 

(6th Cir. 1991), or will be unable to compartmentalize the evidence against the individual 

defendants, see, e.g., United States v. Witner, 663 F.2d 1120, 1138-39 (1st Cir. 1981); United 

States v. Donaway, 447 F.2d 940 (9th Cir. 1971) or may simply lump Mrs. Tucker into its 

rejection of this unrelated defense. The courts have recognized that granting a severance of 

defendants under such circumstances is sometimes the only way to ensure a fair trial.  See United 

States v. McLain, 823 F.2d 1457 (11th Cir. 1987); United States v. Wirsing, 719 F.2d 859 (6th 

Cir. 1983); United States v. Sampol, 636 F.2d 621, 642-51 (D.C. Cir. 1980); see also American 

Bar Association Standards for Criminal Justice, Joinder and Severance, Standard 13-3.2(c) ("the 

court should consider ... in view of the number of offenses and defendants charged and the 

complexity of the evidence to be offered, whether the trier of fact will be able to distinguish the 

evidence and apply the law intelligently as to each offense and as to each defendant"). 

 As the courts have further recognized, such jury confusion is unlikely to be alleviated 

through limiting instructions directing the jury to consider certain evidence only as to some 

defendants or as to some counts of the indictment.  See United States v. Bradley, 5 F.3d 1317, 

1321-22 (9th Cir. 1993); United States v. Rodriguez, 585 F.2d 1234, 1244 (5th Cir. 1978); see 

also Dunn v. United States, 307 F.2d 883, 886 (5th Cir. 1962) (observing that "if you throw a 

skunk into the jury box, you can't instruct the jury not to smell it").  Such confusion and 

prejudice might well prompt the granting of a mistrial during trial.   See United States v. 

DiNome, 954 F.2d 839, 844-45 (2d Cir. 1992); United States v. Butler, 494 F.2d 1246 (10th Cir.  
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1974) and raise issues of double jeopardy.  Under the circumstances, it would promote the 

interests of judicial economy and more importantly fairness to Mrs. Tucker to sever Mrs. 

Tucker's trial before the evidence begins. 

 WHEREFORE, pursuant to Rule 14 of the Federal Rules of Criminal Procedure, 

Defendant PENELOPE A. TUCKER, seeks a severance of trial from her codefendants, 

specifically Gary Kaplan.  Further, should the Court be unable to make a final determination at 

this time on this motion, that the Court defer ruling as additional pretrial issues arise concerning 

the issues raised herein. 

CERTIFICATE OF SERVICE 

 

 I hereby certify that on this 22
nd

 day of August, 2007, the foregoing Motion was filed 

with the Clerk of the Court, via Federal Express, to be served by operation of the Court’s 

electronic filing system upon all parties of record on the attached Service List. 

Respectfully submitted,  

      Law Offices of Michael J. Rosen, P.A. 

      Counsel for Defendant Penelope A. Tucker 

      2937 Southwest 27
th

 Avenue, Suite 101 

      Miami, Florida 33133 

      TEL: 305-446-6116 

      FAX: 305-446-6150 

      mjr@mjrosenlaw.com 

 

 

      By:  /s/ Michael J. Rosen                

       Michael J. Rosen, Esq. 

       Florida Bar No. 183719 

       (Pro Hac Vice Application Pending) 
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Michael K. Fagan, AUSA   James F. Bennett 

Steven A. Muchnick, AUSA  Robert F. Epperson, Jr. 

Marty Woelfle, AUSA   (Lori Kaplant Multz) 

 

Jeffrey T. Demerath   Tim Evans 

Armstrong Teasdale LLP   Evans, Grady, Daniel & Moore 

(Betonsports PLC)   (David Carruthers) 

 

Steven M. Cohen    N. Scott Rosenblum 

Jonathan Bach    Adam Fein 

Kronish Lieb Weiner & Hellman, LLP Gilbert Sison 

(Betonsports, PLC)   (David Carruthers) 

 

Dick DeGuerin    Barry Short 

DeGuerin, Dickson & Hennessy  Frederick Hess 

(Gary Stephen Kaplan)   Lewis, Rice & Fingersh 

     (Gary Stephen Kaplan) 

Freman Bosley    

(Gary Stephen Kaplan)    

 

Brian Steel    Robert Katzberg 

The Steel Law Firm   Kaplan & Katsberg 

Susan S. Kister    (Lori Kaplan Multz) 

Susan S. Kister, PC  

(Neil Kaplan)    Rick Sindel 

     Sindel Sindel & Noble, PC 

Steve LaCheen    (Manny Gustavo Lenis) 

LaCheen Dixon Wittels, et al.    

(Tim Brown)    Paul D’Agrosa 

     Law Offices of Wolff & D’Agrosa 

Alan Ross    (DME Global Mktg & Fulfillment; Direct Mail Expertise, Inc.; 

Robbins, Tunkey, Ross, et al.   Mobile Promotions, Inc.) 

(William Hernan Lenis)    

 

Burton H. Shostak   Chris Flood 

Moline, Shostak & Mehan, LLC  Flood & Flood 

(William Luis Lenis)   (Gary Stephen Kaplan) 

 

J. David Bogenschutz   Samuel Buffone 

Bogenschutz, Dutko & Kroll, PA  Ropes & Gray 

(Monica Lewis)    (Gary Stephen Kaplan) 

 

Victoria B. Eiger     

Nathan Dershowitz 

Alan M. Dershowitz 

Dershowitz, Eiger & Adelson, PC 

(Gary Stephen Kaplan) 
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