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UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF MISSOURI 

St. Louis Division 

 

UNITED STATES OF AMERICA, ) 

      ) No. S1-4:06CR00337 CEJ (MLM) 

 Plaintiff,    ) 

      ) 

 v.     ) 

      ) 

PENELOPE A. TUCKER,   ) 

      ) 

 Defendant.    ) 

_________________________________ ) 

 

 MOTION FOR DISCLOSURE OF IMPEACHING INFORMATION  

 AND MEMORANDUM OF LAW 

 

 The Defendant, PENELOPE A. TUCKER, through undersigned counsel, pursuant to the 

Due Process Clause of the Fifth Amendment to the United States Constitution, Rule 16 of the 

Federal Rules of Criminal Procedure, Giglio v. United States and its progeny, all other applicable 

rules, laws and constitutional protections,  respectfully moves this Honorable Court for an Order 

directing the government to make immediate inquiry and immediate disclosure of all the 

following within the possession, custody or control of the government, or the existence of which  
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is known, or by the exercise of due diligence could become known to the government.
1
 

2
  The 

Defendant requests disclosure of the following material as it pertains to each of the witnesses the 

government intends to call at trial. 

 1.  Any oral, written, or recorded statements made by any person or government 

agents to a federal attorney, a State prosecutor, or to a Grand Jury which tends to establish the 

Defendant's innocence, to mitigate punishment, or to impeach the credibility or contradict the 

testimony of any witness whom the government intends to call at the trial of this cause.  This 

request specifically includes, but is not limited to, any reports or interview or other memoranda 

or documents relating to any such statements to any law enforcement agent or prosecutor by any 

witness referring or relating to the allegations in the Indictment or continuing investigation.  This 

request also specifically includes any transcripts of controlled wire interceptions, which the 

government has represented occurred in this case;   

                                                 
1
  “Constructive possession of the government," means any documents or materials accessible by 

any means to the prosecution, see generally United States v. Bryan, 868 F.2d 1032, 1036-37 (9th Cir. 1989) 

(declining to adopt "a mechanical definition of 'government'" that would deny a defendant access to all relevant 

information), including materials in the possession of the U.S. Attorney's Office for other districts, see United States 

v. Osorio, 929 F.2d 753, 760-61 (1st Cir. 1991), materials in the possession of all federal law enforcement agencies, 

see United States v. Antone, 603 F.2d 566, 569 (5th Cir. 1979), materials in the possession of local prosecutors, see 

United States v. Brazel, 102 F.3d 1120 (11th Cir. 1997); United States v. Perdomo, 929 F.2d 967 (3d Cir. 1991), and 

materials in the possession of local law enforcement agencies, see Kyles v. Whitley, 115 S.Ct. 1555, 11567 (1995); 

McMillian v. Johnson, 88 F.3d 1554 (11th Cir. 1996); Ross v. Hopper, 716 F.2d 1528, 1534 (11th Cir. 1983); and, 

including any materials overseas. 

 
2
   The Government’s discovery letter dated July 26, 2007, states it will “provide impeachment 

material after all pre-trial motions are determined, and the United States is able to make its final witness selection.”  

See Letter dated July 26, 2007, attached hereto as Exhibit “A”.  The government has at least two (2) confidential 

informants in this matter.  These individuals are known at this time.  There are, most likely, additional confidential 

informants.  While it is understandable the government has not made a determination as to its’ final witness list, the 

government should have a preliminary idea at this point in time who its main witnesses need to be and should 

provide impeachment information, at a minimum, as to these individuals.  
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 2. The name and address of any witness who might establish the Defendant's 

innocence, mitigate punishment, or impeach the credibility or contradict the testimony of any 

witness whom the government will call at the trial of this cause; 

 3. Any other information or material, in any form, which tends to establish the 

Defendant's innocence, to mitigate punishment, or to impeach the credibility or contradict the 

testimony of any witness whom the government will call at the trial of this cause; 

 4. Any statements or other information that raise questions about the reliability or 

integrity of the investigation or the credibility of the investigating officers and government 

agents;  

 5. Any and all records and information revealing felony convictions or guilty 

verdicts or juvenile adjudication or guilty verdicts for each witness called by the government, 

including but not limited to relevant "rap sheets"; 

 6.  Any and all records and information revealing prior misconduct or bad acts by 

any witness; 

 7. Any and all considerations or promises of consideration given to or on behalf of 

any witness.  By "consideration" the defendants refer to absolutely anything of value or use, 

including but not limited to criminal, civil or tax court immunity grants, assistance or favorable 

treatment or recommendations with respect to any criminal, civil, tax court, court of claims, 

administrative or other legal dispute with the government or any other parties, payments of 

monies or fees, witness fees and special witness fees, provision of food, clothing, shelter, 

transportation or other like benefits, placement in a "Witness Protection Program," limitation or 

waiver of forfeitures, and anything else which could arguably reveal an interest or bias of the 
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witness in favor of the prosecution or against the defense, or act as an inducement to testify or to 

color testimony.  This request includes all such consideration given to any third parties 

(including but not limited to a witness's family members) as a result of a witness's cooperation 

with the government.  This request also includes a schedule of all payments made to or received 

by any witness or such third party; 

 8. Disclosure of the dropping or reduction of any criminal charge that could have 

been or was brought against any witness in any jurisdiction; 

 9. Disclosure of any agreements, understandings,
3
 or discussions concerning the 

sentencing proceedings or the sentence to be imposed upon any witness; 

 10. Disclosure of any agreements, understandings, or discussions concerning the 

applicability of the Federal Sentencing Guidelines to any plea negotiations; 

 11. Disclosure of any agreements, understandings, or discussions concerning future 

motions to reduce any witness's sentence pursuant to U.S.S.G § 5K1.1 and Rule 35 of the 

Federal Rules of Criminal Procedure; 

 12. Disclosure of any agreements, understandings, or discussions regarding the 

witness or other persons who would not be prosecuted or have reduced sentence based upon the 

witness' cooperation or testimony; 

 13. Disclosure of any agreements, understandings, or discussions concerning prison 

designation of any witness; 

                                                 
3
  As used in this motion, the term "understanding" refers to any implied or express assertion 

whether written or oral, transmitted by the government to the witness or anyone acting on his or her behalf.  
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 14. Disclosure of any agreements, understandings, or discussions concerning work-

release or prison furloughs for the purpose of testifying or otherwise cooperating with the 

government or for any other purpose; 

 15. Any and all criminal prosecutions, investigations, or potential prosecutions 

pending or which could be brought against any witness; any probationary, parole, or deferred 

prosecution status of any witness; or any civil, tax court, court of claims, administrative, or other 

pending or potential legal dispute or transactions with the government; 

 16.  The existence and identification of each occasion in which the witness has 

testified before any court, grand jury, or other tribunal or body or otherwise testified in relation 

to the defendant, the investigation, or the facts of this case; 

 17. Any and all personnel files for the witness and the existence of all government 

files for the witness.  Specifically, defendant requests any information in the personnel or 

informant files of any government witness, including agents and confidential informants who 

will testify at trial, relating to the witness' character, including but not limited to any defect in the 

witness' capacity to tell the truth.   This request specifically includes any history of psychiatric 

treatment or observation for mental, emotional, or drug and alcohol problems; 

 18. Any and all other records and/or information which could arguably be helpful or 

useful to the defense in impeaching or otherwise detracting from the probative force of the 

government's evidence or which could arguably lead to such records or information; 

 19. Whether or not any witness ever made a statement to any federal law enforcement 

agent which was later contradicted by that witness or which the government later learned to be 

false; 
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 20. Whether or not any witness has ever given a proffer of testimony that was 

subsequently altered, changed, or modified in any way; if so, the history of the changes in such 

proffers; 

 21. Disclosure of any investigative report made to or by a government agent or State 

agent, which tends to establish the accused's innocence or impeach the credibility or contradict 

the testimony of any witness whom the government will call at the trial of this cause; 

 22. All records, reports, or other documents relating to any witness's history of 

psychiatric illnesses and treatment, including the commitment or placement in a psychiatric 

treatment facility; 

 23. All records, reports, or other documents relating to any witness's history of 

suicide attempts or drug overdoses; 

 24.  All records, reports, or other documents relating to any history or treatment of any 

witness for the habitual use of controlled substances or drug dependency; 

 25.  The federal income tax records of each cooperating witness for every year in 

which any law enforcement agency provided compensation of any type; 

 26.  Identification whether any person whom the government will call as a witness 

has ever given false information or testimony to any agent or governmental agency, and if so: 

a.  The date, time, and place of such occurrence; 

b.  The identity of the person or entity to whom such false 

information or testimony was given; 

c.  The substance of such false information or testimony; 
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d.  Identity of the way in which such information or testimony was, 

in fact, "false"; 

 27. Any and all other records and/or information which could arguably be helpful  or 

useful to the defense in impeaching or otherwise detracting from the probative force of the 

government's evidence or which could arguably lead to such records or information. 

 MEMORANDUM OF LAW 

Introduction 

 We know, at a minimum, of at least two confidential informants – surely there are others.  

In Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963), the Supreme Court 

held that "the suppression by the prosecution of evidence favorable to an accused upon request 

violates due process where the evidence is material either to guilt or punishment, irrespective of 

the good faith or bad faith of the prosecution."  Id. at 87, 83 S.Ct. at 1196-97.  The Court further 

established in Giglio v. United States, 405 U.S. 150, 154-55, 92 S.Ct. 763, 766, 31 L.Ed. 2d 104 

(1972), that: "when the reliability of a given witness may well be determined of guilt or 

innocence, nondisclosure of evidence affecting credibility falls within the general rule of Brady 

...".  See, Spence v. Johnson, 80 F.3d 989 (5th Cir. 1996).  

   In Kyles v. Whitley,115 S.Ct. 1555, 11567 (1995) the Supreme Court further solidified 

the notion of  fair play that compels the government to provide the defendant with  exculpatory 

evidence.  This exculpatory evidence includes impeachment material.  This requirement of 

candor by the sovereign encompasses information bearing upon the credibility of its witnesses, 

as well as matters more directly material to guilt or innocence.  United States v. Bagley, 473 U.S. 

667, 674, 105 S.Ct. 3375, 87 L.Ed.2d 481 (1985). In addition to the general duty under Brady to 
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produce exculpatory evidence, the government is required to disclose all information which 

might arguably be used to impeach or discredit a government witness at trial.  See,  Giglio v. 

United States, 405 U.S. 150, 92 S.Ct. 763, 36 L.Ed.2d 104 (1972); Napue v. Illinois, 360 U.S. 

264, 79 S.Ct. 1173, 3 L.Ed.2d 1217 (1959); see also United States v. Martino, 648 F.2d 367 (5th 

Cir. 1981); Giles v. Maryland, 386 U.S. 66, 87 S.Ct. 793, 17 L.Ed.2d 737 (1967); Cantone v. 

Superintendent, New York Correctional Facility at Green Haven, 759 F.2d 207 (2d Cir. 1985), 

cert. denied sub nom., Cantone v. Scully, 474 U.S. 835 (1986); United States v. Carter, 566 F.2d 

1265 (5th Cir. 1978).  As observed by the Supreme Court in Napue: 

The jury's estimate of truthfulness and reliability of a given witness 

may well be determinative of guilt or innocence, and it is upon 

such subtle factors as the possible interest of the witness in 

testifying falsely that a defendant's life or liberty may depend. 

 

360 U.S. at 269. 

Specific Impeachment Material Requested 

 A defendant is entitled to all such exculpatory or mitigating evidence (including evidence 

pertinent to a witness' credibility or reliability) in the government's possession.  United States v. 

Feole, 651 F.Supp. 1068, 1135 (S.D.N.Y. 1987).  “Pursuant to Agurs v. United States,  427 U.S. 

97 (1976), where the defendant specifically directs the government’s attention to information he 

believes is favorable on issues of guilt or punishment, the prosecutor’s failure to make any 

response is seldom, if ever, excusable.”   The duty to produce impeachment materials 

encompasses the complete prior criminal record of the government's witnesses as well as 

information regarding all prior material acts of misconduct of the witnesses.  See United States v. 

Seijo, 514 F.2d 1357 (2d Cir. 1975), cert. denied, 429 U.S. 1043 (1977); United States v. Rosner, 
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516 F.2d 269 (2d Cir. 1975), cert. denied, 427 U.S. 911 (1976).  It also includes any inconsistent 

statements made by a witness with respect to the events at issue as well as statements made by 

the witnesses concerning any significant memory loss.  See Johnson v. Brewer, 521 F.2d 556 

(8th Cir. 1975); McConnell v. United States, 393 F.2d 404 (5th Cir. 1968).  In addition, the 

government must reveal all promises of leniency, immunity, or other similar inducements to 

testify, United States v. Joseph, 533 F.2d 282, 286-87 (5th Cir. 1976), cert. denied, 431 U.S. 905; 

United States v. Feola, supra, including plea agreements, letters of immunity, etc.  See United 

States v. Davenport, 753 F.2d 1460, 1462 (9th Cir. 1985). 

 The government's obligation with regard to the items set out in paragraphs 1-30 above is 

also well-settled.  See United States v. Partin, 493 F.2d 750 (5th Cir. 1974); United States v. 

Martino, 648 F.2d 367, 385 (11th Cir. 1981); United States v. Lindstrom, 698 F.2d 1154 (11th 

Cir. 1983); Sinclair v. Wainwright, 814 F.2d 1516 (11th Cir. 1987). 

 Finally, the government must disclose any records or information within its possession 

which might be useful to the defense in impeaching a government witness or which would 

reasonably lead to such impeaching evidence, including, inter alia, psychiatric reports and 

evidence of narcotics addition or usage.  See, e.g., United States v. Society of Independent 

Gasoline Marketers of America, 624 F.2d 461 (4th Cir.  

1980). 

Timing of Disclosure 

 Information impeaching a witness' credibility must be disclosed in time to enable 

effective preparation for trial by the defense.  United States v. Baxter, 492 F.2d 150, 173-74 (9th 
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Cir. 1973), cert. denied, 416 U.S. 940 (1974); United States v. Polisi, 416 F.2d 573, 578 (2d Cir. 

1969).  As pointed out in United States v. Pollack, 534 F.2d 964, 973 (D.C. Cir. 1976): 

Disclosure by the government must be made at such a time as to 

allow the defense to use the favorable material effectively in the 

preparation and presentation of its case, even if satisfaction of this 

criterion requires pre-trial disclosure.(emphasis added) 

 

See also,  Grant v. Aldredge, 498 F.2d 376, 382 (2d Cir. 1974); Clay v. Black, 479 F.2d 319 (6th 

Cir. 1973). 

 Adequate time is necessary to investigate the disclosure made by the government in 

advance of trial. As  the courts have recognized, the better practice is for exculpatory material to 

be disclosed to the defense immediately upon its discovery by the prosecution, to give the 

defense maximum use of the material in the preparation of its case.  See, United States v. 

Starusko, 729 F.2d 256, 261 (3d Cir. 1984); United States v. Pollack, 534 F.2d 964, 973 (D.C. 

Cir. 1976); United States v. Crozzoli, 698 F.Supp.430, 436 (E.D.N.Y. 1988); United States v. 

Five Persons, 472 F. Supp. 64 (D.N.J. 1979); United States v. Dillard, 419 F. Supp. 1000, 1001 

(N.D. Ill. 1976); United States v. Partin, 320 F. Supp. 275, 285 (E.D. La. 1970).   

 Conclusion 

 The right to confrontation, cross-examination and impeachment are the principal swords 

of justice for the accused to test the veracity of the opposing witness.  Davis v. Alaska, 415 U.S. 

308, 326 (1974).  See, generally, United States v. Opager, supra.  Thus, constitutional requisites 

mandate disclosure of Brady information herein requested or to show cause.  Kyles v. Whitley, 

supra, and United States v. Agurs, 427 U.S. 971 (1976); Brady v. Maryland, supra 83.   The 

information sought is material and has a reasonable probability of affecting the outcome of this 
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trial favorably to the defense.   Pennsylvania v. Ritchie, 480 U.S. 39, 57, 107 S. Ct. 989, 1001, 94 

L.Ed.2d 40 (1987) quoting United States v. Bagley, 473 U.S. at 682, 105 S.Ct. at 3383. 

 WHEREFORE, based on the foregoing, Defendant PENELOPE A. TUCKER, 

respectfully requests that this motion be granted and that this Honorable Court order the 

government to produce the materials set forth above within 15 days of the Order. 

      Respectfully submitted,  

 

      Law Offices of Michael J. Rosen, P.A. 

      Counsel for Defendant Penelope A. Tucker 

      2937 Southwest 27
th

 Avenue, Suite 101 

      Miami, Florida 33133 

      TEL: 305-446-6116 

      FAX: 305-446-6150 

      mjr@mjrosenlaw.com 

 

 

      By:  /s/Michael J. Rosen__________  

       Michael J. Rosen, Esq. 

       Florida Bar No. 183719 

       (Pro Hac Vice Application Pending) 

Case 4:06-cr-00337-CEJ-MLM     Document 471-1     Filed 08/23/2007     Page 11 of 13




 

12 

 

CERTIFICATE OF SERVICE 

 

 I hereby certify that on this 21st day of August, 2007, the foregoing Motion was filed 

with the Clerk of the Court, via Federal Express, to be served by operation of the Court’s 

electronic filing system upon the following: 

 

Michael K. Fagan, AUSA   James F. Bennett 

Steven A. Muchnick, AUSA   Robert F. Epperson, Jr. 

Marty Woelfle, AUSA   (Lori Kaplant Multz) 

 

Jeffrey T. Demerath    Tim Evans 

Armstrong Teasdale LLP   Evans, Grady, Daniel & Moore 

(Betonsports PLC)    (David Carruthers) 

 

Steven M. Cohen    N. Scott Rosenblum 

Jonathan Bach     Adam Fein 

Kronish Lieb Weiner & Hellman, LLP Gilbert Sison 

(Betonsports, PLC)    (David Carruthers) 

 

Dick DeGuerin    Barry Short 

DeGuerin, Dickson & Hennessy  Frederick Hess 

(Gary Stephen Kaplan)   Lewis, Rice & Fingersh 

      (Gary Stephen Kaplan) 

Freman Bosley    

(Gary Stephen Kaplan)   Brian Steel 

      The Steel Law Firm 

Susan S. Kister    (Neil Kaplan) 

Susan S. Kister, PC  

(Neil Kaplan)     Robert Katzberg 

      Kaplan & Katsberg 

Steve LaCheen    (Lori Kaplan Multz) 

LaCheen Dixon Wittels, et al.    

(Tim Brown)     Paul D’Agrosa 

      Law Offices of Wolff & D’Agrosa 

Alan Ross     (DME Global Mktg & Fulfillment; 

Robbins, Tunkey, Ross, et al.   Direct Mail Expertise, Inc.; 

(William Hernan Lenis)   Mobile Promotions, Inc. 

 

 

 

Burton H. Shostak    Rick Sindel 

Moline, Shostak & Mehan, LLC  Sindel Sindel & Noble, PC 

(William Luis Lenis)    (Manny Gustavo Lenis) 
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J. David Bogenschutz    Chris Flood 

Bogenschutz, Dutko & Kroll, PA  Flood & Flood 

(Monica Lewis)    (Gary Stephen Kaplan) 

 

Samuel Buffone    Barry Short 

Ropes & Gray     Lewis Rice & Fingersh 

(Gary Stephen Kaplan)   (Gary Stephen Kaplan) 

 

Victoria B. Eiger     

Nathan Dershowitz 

Alan M. Dershowitz 

Dershowitz, Eiger & Adelson, PC 

(Gary Stephen Kaplan) 

 

 

       By:  /s/Michael J. Rosen__________  

        MICHAEL J. ROSEN 
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