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IN THE UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MISSOURI 

EASTERN DIVISION 
 
UNITED STATES OF AMERICA, ) 
 ) 

Plaintiff, ) 
 ) 
vs. ) Case No. 4:06CR337CEJ(MLM) 
 ) 
GARY STEPHEN KAPLAN, ) 
 ) 

Defendant. ) 
 

DEFENDANT GARY KAPLAN’S RENEWED MOTION  
FOR RELEASE FROM PRETRIAL DETENTION 

 
INTRODUCTION 

 
Defendant Gary Kaplan moves the Court to order his immediate release and revoke the 

Detention Order entered on June 13, 2007.  See Order of Magistrate Judge Medler, June 13, 2007 

(Dkt # 387) (“Detention Order”).  The Court has detained Kaplan for nearly seventeen months 

without setting a trial date, without setting a date for a pretrial conference, and without ruling on 

his motion requesting release on Speedy Trial Act grounds.  His extended pretrial detention is 

not permitted by the Bail Reform Act or the Speedy Trial Act and is violating his due process 

rights. 

BACKGROUND 

 Kaplan was arrested in the Dominican Republic on March 28, 2007, and has been 

detained ever since.  Detention Order at 7.  On April 4, 2007, Kaplan was transferred to this 

district.  United States v. Kaplan, No. 3:07-mj-00209-MEL-1 (D.P.R. April 4, 2007) (Dkt. # 8).  

Once he was brought to Missouri, the Government sought Kaplan’s pretrial detention on the 

ground that he was a flight risk, conceding that he was not a danger to the community.  
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Detention Order at 3.  Hearings on the Government’s motion for pretrial detention of Kaplan 

were held before Magistrate Judge Mary Ann L. Medler on May 25, 2007 and June 4, 2007.  See 

Transcripts of Hearings (Dkt. # 398).  On June 13, 2007, Judge Medler granted the 

Government’s motion and ordered Kaplan detained pending trial.  Magistrate’s Order (June 13, 

2007) (Dkt. # 387). 

 On June 29, 2007, Kaplan filed a motion to revoke the Magistrate Judge’s detention order 

entered on June 13, 2007, and requested that the Court release him pending trial subject to 

conditions designed to reasonably assure his appearance at trial.  Motion to Revoke (Jun. 29, 

2007) (Dkt. # 399).  After holding a hearing on that motion on September 5, 2007, the Court 

denied Kaplan’s motion on September 28, 2007.  Order (Sept. 28, 2007) (Dkt. # 209).  On 

October 12, 2007, Kaplan appealed that decision to the Eighth Circuit, which affirmed on 

December 3, 2007.  Notice of Appeal (Oct. 12, 2007) (Dkt. # 535); Judgment (Dec. 3, 2007) 

(Dkt. # 568). 

 In May 2008, after fourteen months of detention, Kaplan asked the Court to release him 

on the ground that the Speedy Trial Act did not permit his extended detention before trial.  See 

Kaplan’s Motion for Release Under 18 U.S.C. § 3164 and Incorporated Memorandum of Law 

(May 19, 2008) (Dkt # 640).  Nearly three months later, the Court has not ruled on that request. 

There is no defined end to Kaplan’s detention, since no trial date or even a pretrial conference 

has been set.  After months of considering the parties’ pleadings, the Magistrate Judge issued 

Reports and Recommendations on the motions to dismiss filed by Kaplan and other defendants, 

but the Court has not yet ruled on the defendants’ objections to those Reports and 

Recommendations.  It is therefore clear that Kaplan will, at a minimum, be detained for several 
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more months while pretrial issues are resolved.  He will then be detained throughout what 

promises to be a lengthy trial. 

 Since the Magistrate Judge ordered his detention in June 2007, the case for Kaplan’s 

release has only become stronger.  In its initial pleadings arguing for Kaplan’s detention, the 

Government argued that Kaplan had no ties to the community, and that his family had only 

recently moved to the St. Louis area.  Since then, Kaplan’s family has been living in the 

community, and his children have completed a year of school.  Kaplan has been held in county 

jails for nearly two years without a single contact visit with his wife or children.  He has been 

deprived of any ability to participate in the upbringing of his children or the conduct of his 

family and business affairs.  The Government also argued that Kaplan would flee if released, 

even on stringent conditions.  But although other defendants have been on pretrial conditional 

release for more than a year, not one has attempted to flee the jurisdiction, and several have 

negotiated settlements with the Government.  Since the Court ordered detention, the Government 

has also frozen significant assets in Switzerland that it claims are subject to forfeiture if Kaplan 

is convicted.  These frozen funds are the very funds that the Government argues Kaplan would 

use to flee the jurisdiction. 

 At the same time, the Government’s case against Kaplan has been weakened by dismissal 

of some of the charges and developments in the law.  In April of this year, the Magistrate Judge 

granted Kaplan’s motion to dismiss the tax-related counts against him.  Order of the Magistrate 

granting Motion to Dismiss Counts 14-22 (April 28, 2008) (Dkt. # 625).  The Government did 

not appeal this Order, and the dismissal of the tax counts is now final.  Though the Government 

initially claimed it was considering issuing a superseding indictment relating to these charges, it 
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has not done so.  See Government’s Second Motion for Extension of Time to File Objections 

(May 15, 2008) (Dkt. # 639).  

 During the lengthy period of Kaplan’s incarceration, Congress has begun consideration 

of amendments to United States law that could well legalize the very conduct that underlies the 

charges against Kaplan.  See, e.g., Proposed UIGEA Regulations:  Burden Without Benefit?  

Hearing before House Subcomm. on Domestic and International Monetary Policy, Trade, and 

Technology of the Committee on Financial Services, 110 Cong. 2d Sess. (2008).  For instance, 

H.R. 2610, introduced by Rep. Wexler (D-Fla), would remove games of skill, such as poker, 

from coverage by the Wire Act and the Unlawful Internet Gambling Enforcement Act 

(“UIGEA”).  Skill Game Protection Act, H.R. 2610, 110th Cong. (2007).  H.R. 2140, introduced 

by Rep. Shelley Berkley (D-Nevada), would commission a study on the proper response of the 

United States to internet gambling.  Internet Gambling Study Act, H.R. 2140, 110th Cong. 

(2007).  H.R. 2607, introduced by Rep. McDermott (D-WA), would establish a licensing regime 

within the Internal Revenue Code and would tax internet gambling.  Internet Gambling 

Regulation and Tax Enforcement Act of 2007, H.R. 2607, 110th Cong. (2007).  Indeed, a revised 

version of this bill, H.R. 5523, was recently introduced by Rep. McDermott.  Internet Gambling 

Regulation and Tax Enforcement Act of 2008, H.R. 5523, 110 Cong. (2008).  Perhaps the best 

known of these Congressional proposals is H.R. 2046, introduced by Rep. Barney Frank of 

Massachusetts, which would establish a licensing regime for internet gambling and would grant 

an affirmative defense against any prosecution or enforcement action under any Federal or State 

law to any person who possesses a valid license and complies with the requirements of H.R. 

2046.  Internet Gambling Regulation and Enforcement Act of 2007, H.R. 2046, 110th Cong. 
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(2007).  Some of these bills might well cause this case to be dismissed, and any of them would 

shift federal law and policy away from the criminalization of internet gambling. 

 Thus, as Kaplan awaits an unscheduled trial, the charges against him are weakening and 

the national policy regarding internet gambling is shifting.  Yet he has effectively served nearly a 

year and a half sentence without being convicted of a crime.  Even apart from the developments 

since he was arrested, the extraordinary length of his detention weighs in favor of immediate 

release.     

ARGUMENT 

 The Constitution does not permit Kaplan’s indefinite detention before trial.  His extended 

detention violates his constitutional rights because “[a]lthough pretrial detention is permissible 

when it serves a regulatory rather than a punitive purpose . . . valid pretrial detention assumes a 

punitive character when it is prolonged significantly.”  United States v. Theron, 782 F.2d 1510, 

1516 (10th Cir. 1986) (finding with “no hesitancy” that eight months pretrial detention was not 

permitted).  Thus, “at some point a pretrial detainee denied bail must be tried or released.”  Id.  

Though a court need not make a determination about the permissible length of detention at the 

time the detention is ordered, “at some point due process may require a release from pretrial 

detention or, at a minimum, a fresh proceeding at which more is required of the government than 

is mandated by section 3142.  Thus, a determination under the Bail Reform Act that detention is 

necessary is without prejudice to a defendant petitioning for release at a subsequent time on due 

process grounds.”  United States v. Accetturo, 783 F.2d 382, 388 (3d Cir. 1986).  This due 

process analysis must be conducted on a case-by-case basis, with careful consideration of the 

facts, and should weigh “(1) the length of detention that has occurred and the non-speculative 

nature of future detention; (2) the extent to which the prosecution bears responsibility for the 
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delay in starting trial; and (3) the facts concerning the risk of flight.”  United States v. Ojeda 

Rios, 846 F.2d 167, 169 (2d Cir. 1988) (citing United States v. Gonzales Claudio, 806 F.2d 334, 

340 (2d Cir. 1986)).  See also United States v. Portes, 786 F.2d 758, 768 (7th Cir. 1986) (“A 

defendant may at any time request that the district court reconsider the detention order.”).1    

 Since Kaplan has been detained for seventeen months and will at a minimum be detained 

for several more months, his due process rights have been violated.  See, e.g., Gonzales Claudio, 

806 F.2d at 341 (“Detention that has lasted for fourteen months and, without speculation, is 

scheduled to last considerably longer, points strongly to a denial of due process.”); United States 

v. Zannino, 798 F.2d 544, 548 (1st Cir. 1986) (“[I]n many, perhaps most, cases, sixteen months 

would be found to exceed the due process limitations on the duration of pretrial confinement.”).  

In fact, even considerably shorter periods of pretrial detention may violate due process.  See, 

e.g., United States v. Lofranco, 620 F. Supp. 1324 (N.D.N.Y. 1985) (six-month detention); 

United States v. Hall, 651 F. Supp. 13 (N.D.N.Y. 1985) (six-month detention).   

 Detaining a defendant accused of nonviolent crimes for this length of time is improper; 

extended periods of detention are constitutionally permissible only in extraordinary cases where 

the defendant is alleged to have committed crimes of the utmost gravity and the Government’s 

task is especially complicated.  For instance, the Second Circuit found that the extended 

detention of a defendant alleged to be a “key participant” in Al-Qaeda was “justified only by the 

                                                 
1 As Kaplan has previously argued, the Speedy Trial Act also provides that the trial of “a 
detained person who is being held in detention solely because he is awaiting trial,” must 
commence within “ninety days following the beginning of [his] continuous detention.”  18 
U.S.C. § 3164(a)-(b).  A detained defendant whose trial has not commenced within the ninety-
day requirement is entitled to “automatic review by the court of the conditions of release” and 
“shall [not] be held in custody.”  Id. § 3164(c).  These sanctions are “the very essence of the 
speedy trial requirement, and the requirement without sanction for noncompliance is a hollow 
requirement.”  H.R. Rep. No. 96-390 (1979).     
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unprecedented scope of violence that the conspiracy of which defendant was allegedly a part 

inflicted on innocent victims, by the extraordinarily complex and difficult preparation needed to 

present this case, and, more particularly, because the lengthy delay in bringing defendant to trial 

may not be laid at the government's doorstep.”  United States v. El-Hage, 213 F.3d 74, 77 (2d 

Cir. 2000) (detention could last 30-33 months).  The court found that “the length of El-Hage’s 

detention weigh[ed] heavily in his favor in his argument that his due process rights have been 

violated,” but that extended detention was sometimes necessary in massive terrorist or drug-

trafficking cases.  Id. at 80.  Though the Government has attempted to frame this case as a 

complicated international criminal enterprise, even its most lurid characterizations of Kaplan fall 

short of the allegations in the international drug and terror conspiracies that justify extended 

pretrial detention.2 

 Some courts have held that another factor to consider in the due process analysis is 

whether any delay is attributable to the government, or solely to the defendants.  See, e.g., United 

States v. Millan, 4 F.3d 1038, 1044-45 (2d Cir. 1993).  Here, the pretrial delay has resulted from 

several factors, including the Government’s decision to charge all defendants in one indictment, 

the filing of multiple pretrial motions (many of which were filed by the Government or by 

defendants who are not being detained), and extended consideration of those motions by the 

magistrate and the Court.  Under these circumstances, Kaplan’s extended detention cannot be 

justified solely because he and the other defendants have filed multiple pretrial motions.  See, 

                                                                                                                                                             
 
2 Extended detention has also been approved where a defendant was initially released but then 
committed violations, such as harassing witnesses, while on release.  See United States v. Miller, 
No. 06-40151-JAR, 2008 WL 2783146 (D. Kan. July 15, 2008).  This is consistent with the 
notion that there is no second chance given to a defendant who violates the conditions of his 
pretrial release.  Of course, Kaplan has never been given a first chance. 
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e.g., Ojeda Rios, 846 F.2d at 169 (even where delay was “largely because of the zealous, perhaps 

overly zealous, pretrial demands of the defendants,” extended pretrial detention violated the 

defendant’s due process rights).  This is especially true in light of the Government’s decision to 

bring a multi-defendant, multi-count indictment and oppose the defendants’ severance motions.  

Id. at 169 (weighing the fact that “the government has been reluctant to agree to a severance” in 

favor of release); United States v. Melendez-Carrion, 790 F.2d 984, 1014-15 (2d Cir. 1986) (the 

“analysis of the validity of the detention should consider whether the defendant has moved for a 

severance.”); Theron, 782 F.2d at 1515 (four-month pretrial detention was unlawful for 

defendant denied a severance from co-defendants).  Even if Kaplan and the other defendants 

have contributed to the delay, the Court still should consider the Government’s role in slowing 

the process as it assesses whether the length of Kaplan’s detention has gone beyond 

constitutional boundaries.  See United States v. Daniels, No. 06-20234, 2008 WL 324123 (E.D. 

Mich. Feb. 6, 2008) (“It suffices for present purposes to conclude that the Government, even if 

not deserving of blame, bears a responsibility for a portion of the delay significant enough to add 

considerable weight to the defendants’ claim that the duration of detention has exceeded 

constitutional limits.”). 

 Even where allegations of illegal gambling are coupled with a finding that the defendant 

is a grave danger to the community, the defendant must not be subjected to extended pretrial 

detention.  In United States v. Gatto, 750 F. Supp. 664 (D.N.J. 1990), the court considered 

whether extended pretrial detention was appropriate for defendants charged, like Kaplan, with 

RICO and other federal violations for running an illegal gambling business.  Unlike Kaplan, 

however, the three defendants were also charged with crimes of violence, had an extraordinary 
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history of violence, and presented a tremendous danger to the community, leading the court to 

find that no set of conditions could assure the safety of the community.   

 The first defendant, Gatto, was implicated in “several acts of violence or intimidation,” 

including “the disappearance/murder of the owner of a rival gambling business,” and being 

present when his codefendant Grecco held a knife to the throat of a rival.  Id. at 666-67.  Grecco 

himself had in the past “been heavily armed with machine guns, hand grenades, and bombs” and 

had “used violence against persons whom he suspected betrayed him to law enforcement . . . 

[including] the murders of Vincent Mistretta and Johnny Lombardi.”  Id.  Not only was Grecco 

implicated in “hijacking, robbery, arson, beatings, [and] extortionate threats,” but he had been 

convicted for bribing a witness.  Id.  Finally, the third defendant, Mazzolla, had been convicted 

of armed robbery and was implicated in murders, collecting gambling debts by putting a gun in 

someone’s mouth, arson, and hijackings.  Id.  He also threatened “to kill a prosecutor” and 

staged a machine gun attack on himself when he was a police officer “in order to obtain a 

reduced sentence for an associate.”  Id.  Despite the obvious danger that the defendants presented 

to the community, however, the district judge found that their detention of fifteen months, which 

could extend to twenty-one months by the time the trial was finished, required their release from 

pretrial detention.  Id. at 674.3   

 The Gatto court’s analysis is strikingly applicable to the facts in this case.  In finding that 

the defendants’ continued detention violated the Constitution, the court found that the defendants 

were willing to comply with court-ordered conditions of release.  Id. at 675.  It also found that 

                                                 
3 The court noted that in most cases, the Speedy Trial Act protects defendants from extended 
pretrial detention, but “[d]ue to the unusual nature and complexity of this case, in the interest of 
justice much time has been excluded under the Speedy Trial Act.”  Gatto, 750 F. Supp. at 673.  
The same is true in this case. 
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both the defendants and the Government had contributed somewhat to the delay of what already 

was a very complex case.  Id.  And it found that, while some of the violent acts charged in the 

indictment seemed “stale” or difficult to prove, the “government’s case concerning the illegal 

gambling business is strong.”  Id. at 674.  Finally, the court noted that another defendant had 

been released on stringent conditions without incident and that this fact “suggest[ed] there are 

conditions of bail which could ensure the safety of witnesses and the community.”  Id. at 675. 

 Of course, as conceded by the Government, Kaplan poses no danger to the community, 

and any concern about his risk of flight must pale when compared to the horrible danger to the 

community posed by the release of the Gatto defendants.  But Kaplan has been detained two 

months longer than the Gatto defendants had been when the district judge ordered their release.  

Like the Gatto defendants, Kaplan has stated his willingness to abide by conditions set by the 

Court.  And, as was the case in Gatto, Kaplan’s codefendants, including codefendant David 

Carruthers, have not been detained pending trial but have not fled or created any other problems. 

 These considerations should compel the Court to release Kaplan immediately. 

 The Government’s case is not so strong on the merits that it should weigh against release. 

 Just recently, the central RICO charge against three of Kaplan’s codefendants was dropped in 

exchange for pleas to lesser offenses.  Defendant Manny Lenis pled guilty to a misdemeanor tax 

count.  See, e.g., Memorandum of Agreement between United States and Manny Gustavo Lenis  
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(Aug, 6, 2008) (Dkt. # 681) (dropping RICO charge in exchange for plea to misdemeanor tax 

crime).  William Lenis pled guilty to interstate transportation of gambling paraphernalia, while 

his son Will Lenis pled guilty to transmission of wagering information.  See 3 Plead Guilty in 

Online Gambling Case, Associated Press, August 7, 2008.  All charges against Defendant 

Monica Lenis were dropped.4    

 The length of Kaplan’s detention has turned what initially might have been a regulatory 

detention into a punitive one.  In United States v. Salerno, the Supreme Court found that pretrial 

detention was permissible under the Bail Reform Act only because the extensive procedural 

safeguards of the Act prevented pretrial detention from becoming merely pretrial punishment.  

481 U.S. 739, 747-48 (1987).  Cf. Bell v. Wolfish, 441 U.S. 520, 535-37 & n.16 (1979) (“Due 

process requires that a pretrial detainee not be punished.”).  But in Salerno, the Court 

specifically refused to opine “as to the point at which detention in a particular case might 

become excessively prolonged, and therefore punitive, in relation to Congress’ regulatory goal.” 

 481 U.S. at 748, n.4.  Like any other defendant, Kaplan must be presumed innocent before trial, 

and thus the hardship he is suffering in detention should be of paramount concern.  Stack v. 

Boyle, 342 U.S. 1, 4 (1951) (“[The] traditional right to freedom before conviction . . . serves to 

prevent the infliction of punishment prior to conviction, [and preserves] the presumption of 

innocence [that was] secured only after centuries of struggle.”).  Pretrial detention also continues 

to interfere with Kaplan’s preparation of a defense in a number of ways, such as impairing his 

“ability to confer with potential defense witnesses, . . . keep track of their whereabouts, . . . [or] 

exert his own investigative efforts.”  Smith v. Hooey, 393 U.S. 374, 379-80 (1969).  See also 

                                                 
4 The guilty plea of BetonSports PLC also does not indicate that the case against Kaplan is 
strong.  Rather it is indicative of the fact that the corporation’s receivers lack any incentive to 
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Stack, 342 U.S. at 4 (the “traditional right to freedom before conviction permits the unhampered 

preparation of a defense.”).  The Government’s ability to obtain lengthy pretrial detention under 

conditions as restrictive as those imposed on Kaplan further heightens the possibility that the 

pretrial detention will effectively become punishment.  No defendant should have to choose 

between his right to trial and his personal freedom, because this dilemma can coerce him into a 

guilty plea. 

CONCLUSION 

 For the above reasons, the Court should immediately order Kaplan’s release pending 

trial.  In the alternative, the Court should order the Government to submit a set of conditions 

short of detention that will reasonably assure Kaplan’s appearance at trial. 

 
Respectfully submitted, 
 
/s/ Chris Flood                           
FLOOD & FLOOD 
914 Preston at Main, Suite 800 
Houston, TX 77002 
(713) 223-8877 
(713) 223-8879 (Fax) 
Federal I.D. No. 9929 

       chris@floodandflood.com 
 
 
/s/ Samuel Buffone                           
ROPES & GRAY 
One Metro Center 
700 12th Street, N.W. Suite 900 
Washington, DC 20005 
(202) 508-4657 
(202) 508-4650 (Fax) 
S. Buffone Bar No. 161828 

       Samuel.Buffone@ropesgray.com 
 

                                                                                                                                                             
defend the corporation.   
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/s/ Ryan Malone                           
ROPES & GRAY 
One Metro Center 
700 12th Street, N.W. Suite 900 
Washington, DC 20005 
(202) 508-4669 
(202) 508-4650 (Fax) 
R. Malone. Bar No. 483172 

       Ryan.Malone@ropesgray.com 
 
/s/ Arthur Margulis, Sr.                     
MARGULIS AND GRANT 
11 S. Meramec Avenue 
Suite 1300 
Clayton, MO 63105 
(314) 721-6677 
(314) 721-1710 (Fax) 
artm@mgmlawfirm.com 
 
/s/ Freeman Bosley                           
BOSLEY AND ASSOCIATES, LLC 
611 N. Tenth Street 
Suite 300 
St. Louis, MO 63101 
(314) 621-1744 
(314) 621-1752 (Fax) 
bosleyllc@sbcglobal.net 
 
Attorneys for Gary Stephen Kaplan 
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Victoria B. Eiger 
Nathan Z. Dershowitz 
DERSHOWITZ, EIGER & ADELSON, P.C. 
220 Fifth Avenue, Suite 300 
New York, New York 10001 
Tel: (212) 889-4009 
 
Alan M. Dershowitz 
1575 Massachusetts Avenue 
Cambridge, MA 02138 
Tel: (617) 496-2187 
 
Of Counsel 
 

Dated:  August 19, 2008 
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