
KEY PROVISIONS

For businesses in the online gambling industry, the amended form of the
Gambling Ordinance contains 3 key provisions.

Section 2 - The definition of "bookmaking" is extended to target those who
manage or control the operation of gambling websites 

TEXT: 
"Bookmaking" includes the soliciting, receiving, negotiating or settling of a bet by
way of trade or business whether personally or by letter, telephone, telegram or
on-line medium (including the service commonly known as the Internet) or by
any other means;

EFFECT:
The definition of "bookmaking" has been amended so that it now expressly
includes bets placed over the Internet.  
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BACKGROUND

Amendments to Hong Kong's gambling laws have been on the way since
November 2000.  Finally, after some 18 drafts and much political
manoeuvring, a new Gambling (Amendment) Ordinance comes into force
today, 31 May 2002.  

A consolidated version of the Ordinance incorporating all the amendments
since it was first proposed only became available today, 31 May, and at present
the industry has very little information available on the detailed provisions and
effect of the new Ordinance.  

The purpose of this Bulletin is provide information as to the contents and effect
of the new Ordinance by:

(i) setting out the text of the key provisions of the Ordinance;

(ii) briefly summarising the effect of these provisions; and

(iii) addressing 3 important questions which we are already being asked by
the industry.

“Individuals who are engaged in
an activity within their own home
which is not hurting anyone else
[online gambling] become
criminals.”

Rob Deans
South China Morning Post
22 May 2002



Section 7 - The offence of bookmaking is extended extra-territorially

TEXT:
(1) Any person who- 

(a) engages in bookmaking, whether on one occasion or more than one occasion; or
(b) holds out in any manner that he solicits, receives, negotiates or settles bets by way

of trade or business,
commits an offence and is liable-
(i) on summary conviction to a fine of $5,000,000 and to imprisonment for 2 years; or
(ii) on conviction on indictment to a fine of $5,000,000 and to imprisonment for 7 years.

(1A) Any person who engages in bookmaking, whether on one occasion or more than one
occasion, by receiving, negotiating or settling outside Hong Kong a bet -
(a) which is placed from Hong Kong; or 
(b) placed by a person who is in Hong Kong when the bet is placed,
commits an offence and is liable-
(i) on summary conviction to a fine of $5,000,000 and to imprisonment for 2 years; or
(ii) on conviction on indictment to a fine of $5,000,000 and to imprisonment for 7 years.

EFFECT:
It is now clear that accepting bets through a website hosted outside Hong Kong from individuals
who are in Hong Kong at the time the bet is placed is illegal.  A corresponding offence exists so
that the punter also commits an offence by placing a bet.

Sections 16A and 16B - A new offence of promoting or facilitating bookmaking is introduced

TEXT:
16B(1) No person shall knowingly promote or facilitate bookmaking or betting with a bookmaker.

16C(1) For the purposes of section 16A(1), bookmaking or betting with a bookmaker is promoted
or facilitated if -

(a) advertisements to promote bookmaking or betting with a bookmaker are exhibited,
disseminated or distributed; or

(b) service in any of the following forms is made available -
(i) receipt of a bet as an agent whether the bet is ultimately received by the bookmaker

within or outside Hong Kong;
(ii) transmission of a bet;
(iii) receipt of a deposit paid wholly or partly for the purpose of betting;
(iv) transmission of a deposit referred to in subparagraph (iii);
(v) transmission of winnings on a bet; or
(vi) arrangement for opening or maintaining of an account wholly or partly for the

purpose of betting.

EFFECT:
The offence of promoting bookmaking clearly includes placing advertisements which are published
over the Internet (whether on a website or by email) where the publisher of the advertisement is
located in Hong Kong.  However, the position is less clear where the advertisement is uploaded
onto a website via a server located outside Hong Kong or is contained in an email sent from outside
Hong Kong.

The offence of facilitating bookmaking targets Hong Kong based agents of overseas bookmakers
and payment processors, particularly banks and credit companies located in Hong Kong.  
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SPECIFIC ISSUES

We have already received numerous requests to answer 3 questions regarding the effect of the
Ordinance.  These questions raise some complicated legal issues, the analysis of which depends on
the circumstances of the individual raising the question and which is outside the scope of this
Bulletin.  However, it is nevertheless possible to address these questions on a general level.

Does the new Ordinance cover any activities prior to 31 May 2002?
The new Ordinance comes into force on 31 May 2002 and it is not retroactive - it will only cover
conduct on or after 31 May.  The new Ordinance also does not contain any transitional provisions
and in certain circumstances where a bet has been placed prior to 31 May on an event taking place
after 31 May (for example the World Cup), it will become illegal to pay out on that bet.

Can I continue to accept bets from Hong Kong customers on and after 31 May 2002?
The new Ordinance makes it clear that it is an offence for operators of offshore websites to accept
bets from punters located in Hong Kong.  However, there are inherent difficulties for the authorities
in enforcing this legislation, including:

(i) The quality of the legislation - Although the new Ordinance went through numerous drafts,
its final form does not cover all online gambling activities.  Depending on your
business model and structure, it may well be possible to continue dealing with Hong Kong
punters without breaching the new law.  Simply accepting bets as part of a commercial
enterprise is likely in most cases to be unlawful.

(ii) Evidence gathering - The Hong Kong Police have the power to gather evidence on Internet
communications and banking / credit card transactions where that evidence is available from
within Hong Kong.  It will in likelihood be impossible for the Hong Kong Police to obtain
such evidence from a country where the operation of a gambling website is legal.

(iii) Enforcement issues - The Hong Kong authorities will also face extreme difficulties in
enforcing the legislation against operators who are based overseas in countries where their
activities are legal and who have neither a presence nor any assets in Hong Kong.

Will I be arrested if I come to Hong Kong on or after 31 May 2002?
The answer to this question will depend on the exact nature of your activities.  Operators of
gambling websites are almost exclusively limited companies which have no presence in Hong
Kong.  In the case of individuals (directors, managers, shareholders etc), they will need to go
through the following risk assessment before travelling to Hong Kong:

(i) Am I personally involved in the operations of the site? The new Ordinance specifically
provides that it is an offence to operate, or manage or control unlawful bookmaking.
Depending on an individual's involvement with the operations of a site and in his place
within the operator's corporate structure, his activities may fall within this provision even
though he does not accept bets himself.  

(ii) If I am not personally involved in the operations of the site, can I still commit an offence
under the new Ordinance? There are a number of ancillary offences which may be
committed by individuals who are not personally involved in the site's bookmaking
activities, such as aiding, abetting and assisting bookmaking.  The legal analysis of whether
an individual's activities give rise to one of these ancillary offences is not straightforward,
although much will depend on the location of that individual when he undertakes the
relevant activities. 
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(iii) Will the Hong Kong Police have any evidence of my activities? The Hong
Kong Police only have the right to arrest someone if they have reasonable
suspicion (ie evidence) that the person has committed a criminal offence.
When an individual is based outside Hong Kong in a country where his
activities are legal it will be difficult, if not impossible, for the Hong Kong
Police to obtain sufficient evidence of that individual's personal
involvement with bookmaking activities to constitute sufficient grounds to
arrest that person on arriving in Hong Kong. 

In the circumstances, we recommend that those who are involved in or who have
an interest in a website which accepts bets from customers located in Hong Kong
should exercise caution when considering entering Hong Kong.  Such individuals
should check their position before travelling to or through Hong Kong.  If in any
doubt, you should run your specific circumstances past your lawyer before
planning a trip to or through the territory.

About Bird & Bird

Bird & Bird is an international law firm providing a full range of commercial,
corporate and dispute resolution services in the specialist practice areas of
information technology, communications, e-commerce, media, sport, intellectual
property and pharmaceuticals & lifesciences.  As part of our e-commerce and
sports practices we have built up substantial experience in relation to the online
gambling industry.  Bird & Bird has offices in Hong Kong, London, Paris, Brussels,
Stockholm and The Hague.
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Fax +46 8 506 320 90

6/F, Asia Pacific Finance Tower
Citibank Plaza, 3 Garden Road
Central, Hong Kong
Tel +852 2248 6000
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This Bulletin is not intended to be exhaustive and appropriate advice should be sought in relation to any specific
circumstances.
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