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1 The proceedings in the firat instance

For the proceadings in the first instance, reference i3 made ta the Jjudgment of preliminary
relief of 27 Tanuary 2003 handed down by the preliminary relief iudge of the Districr Court of
Armnhem, the Netheclands, in the matter between De Lotto as Claimant and Ledbrokes as the ‘
Raspondent. A photocopy of that Jjudgment is attached to this ruling.

2 The proceedings on appesl

in the matter under case/docket number 20037319 KG

2.1 By writ dated 18 February 2003, De Lotio instituted sppetlnte proceedings aguinst the
aforementioned judgment of 27 January 2003 and summonsed Ladbrokes before this
Conrt. In this writ, De Lotto asserted iwo grounds for appealing the disputed judgment
and gave notice that it would move that the Court of Appeal issue & ruling having
immedinte ¢ffect to the extent possible by law:

I partially setting aside the disputed judgment to the extent that it conflicts with the
grounds asserted and issuing a new judgment granting De Lotto’s claims as follows:

ordering Ladbrokes, within three dayn after the service of this ruling, to make it impossible
for residents of the Netherlands to participate in the Netherlands in any of the lotteries, instant
Iotteries and sports betting games Ladbrokes offers, via the Internct, telephone and other
media, in some way, either diractly or by means of petson or legal entity somehow conneoted
with Ladbrokes, without a licence in the Netheriands, in the sams muanper g8 was done with
Tegard to residents of the United States of America, on penalty of the forfeiture of a fine of
EUR 10,000 for every day (a part of a day counts as s whole day) that Ladbrokes, or a person
ar legal entity somehow connected with Ladbrokes, violates this order or suy part thereof, up
to a maximum of EUR 200,000, subject to the condition that the fine can be mitigated by the
court hearing the main action to the extent that imposing the aforementioned fine would
contravene the standards of reasonableness and fairness, taking into consideration the degree
to which the order has been complied with, the gravity of the violatien and the depres to
which the blame for the violation can be attributed;
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2.6

ordering Ladbrokes o pay the costs of the appenl,

On the first date of the hearing, De Lotto made motions in sccord with the claim set
forth in the aforementioned writ and submitted by document fhe exhibits mentioned in
the appellate summons,

Ladbrokes asserted a defence in its memorandum of reply, submitted exhibits and
moved that the Court of Appeals issues an Immediately enforceable mling denying De
Lotto’s appen] and order De Lotto to pay the costs of the proceedings in both
instances.

af er case/docket n 5KG

By writ dated 24 February 2003, Ladbrokes instituted appellate proceedinga against
the aforcmentioted judgment of 27 January 2003 and summoned Do Lotto before this
Court. In this writ, Ladbrokes asserted cight grounds for appealing th'e disputed
judgment, requested that the issue be joined to the matter under casé/docket number
2003/319 KG aud gave notice that jt would move that the Court of Appeals issies an
immediately enforecable rling again denying De Lotto’s ¢laims, and ordering De
Lotto to pay the costs of the proceedings in both instances,

On the first date of the hearing, Ladbrokes made motions in accord with the efafm sot
forth in the aforementioned writ.

De Lotto asserted 2 defence in it memorandum of taply, end moved that the Court of
Appeals issues a ruling having immediate effect to the extent possible by law holding
that Ladbrokes has no cause of action, or at least fiuding its elaims to be without
foundation, and upholding the judgment on the mater between the parties dated 27
Jarmiary 2003, whether or not correcting or supplementing the grounds for appeal, and
ordering Ladbrokes to pay the costs of the appeal.

in the consolidated cases und gt num| 2 19KG 003/325
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4.1

4.2

4.3

The Court of Appeal heard the parties’ oral arpuments at the session of 28 July 2003,
at which session Ladbrokes was represented by mr, KLA.L Bisschop, an attornay in
Amsterdam, the Netherlands and mr. MO, Meulenbalt, ay attorney in Amsterdarm and
Brussels, Belgium, and De Lotto was represented by mr. J.C.H. Manen and p. .M.
van Gelderan, attornays jn Amz:ztardnm; the vral ereuments accorded with the
pleadings submitted by the partiss. The new exhibits submitted by both parties were
entered into the record.

A judgment was then rendered,
The estnblished facts

None of the grounds for appeal were directed at the preliminary relief judge’s findings
of fact, thus those facts are considersd to be eatablished on appeal,

Judgment of the dispute on appeal

De Lotio’s claims are based on the assertion that Ladbrokes conducts itself wrongfuily
towards De Lotto because Ladbrokes offers games of chance in the Netherlands, via
the Internet on its websits www.Ladbrokes.com, without having a Dutch licence
pursuant to the Act on Games of Chance (hereinafter referred to as ‘the AGC?), which
givay Ladbrokes an imlawful advantage over De Lotto.

In this respect, the court will first address the question of whether Ladbrokes, which
has its registered office in the United Kingdom, from whence it operates n website
offering its games of chance, also offers people in the Netherlands the opportunity to
play games of shance as meant in the preamble and parngraph a of Ssction 1 AGC.

The Court of Appeals preliminarily answers this question in the affirmative. Important
in that respect is that the Netherlands is one of the countries Ladbrokes specifically
addresses via its website, as evidenoed by the fact that the Netherlands is included in
the list of countries on the website www.Ladbrokes.com and Ladbrokes offers the
opportunity to bet on Dutch sporting events. These do not merely involve football
matches between the top Dutch clubs, such as Ajax and PSSV, which excits
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international interest, but also those between clubs that are not, or are baraly,
Internationally known, such as Helmond Sport, Go Ahead Eagles and RRC
Roosendan), The fact that, in doing so, Ladbrokea does not use the Dutch lenguage,
but the English language, does not mean that the wobsite is not partially directed
specificaily to the Netherlands,

In addition 1o the foregoing, it follows that a Dutch resident that accesses the
Ladbrokes website to participate in games of ehance generally does so fiom his
computer in the Netherlands and is therefore able to play — in the Netherlands — the
games of chance offered by Ledbrokes, The procedure is as follows: the participant
who accesses the Ladbrokes wehsite racsives a participation form on his own
computer (screen) in the Netherlands, which ha fills in on his own computer (screen)
in the Netherlands and sends, from his computer in the Netherlands, to Ladbrokes
(Ladbrokes® server). The participant can pay in curo instead of British pounds, for
which he can uge his Dutch credit card. Finally, amounts won can be recelved vig bis
Duteh bank account. Therefore, the preliminary conclusion must be that Lagbrokes
provides the opportunity to participate in games of chanee in the Netherlands without
having been granted a Heence to do so pursuant to the AGC and, thus, Ladbrokes {s
violating the prohibition contained in Section 1, preamble und paragraph a, AGC,

The Cowrt of Appeals rejocts Ladbrokes’ defence that the offering of games of chance
differs from “provides the oppertunity’ as meant in the aforementioned section of the
AGC. Indeed, the words ‘provides the opportunity’ involve the orgatisation of games
of change, but — contrary to Ladbrokes’ argnment — they are not Hmited to the place
from which the games of ehance are organised, but also include the place where they
are offered to the public. Therefore, Tadbrokes’ defence — that because its tegistered
office iy in the Upited Ringdom, from whence it offers the games of chance, it does
not provide the opporhmity to play games of chanee in the Netherlands - fails. The
Conrt also rejects Ladbrolces” argument that, beeanns the agreement for playing games
of chance is only created after Ladbrokes receives and confirms the bet, the transaction
takea place in the United Kingdom. Where or when the contract is ereated is not
particularly relevant. Whet is determinative is that Ladbrokes also offers Dutch
residents the oppottunity to place bets via their computers in the Netherlands. Thus far,
there is no foreign gatue of chance,
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The following fssue regards the guestion asserted by Ladbrokes as itq primary defence,
that is, whether the #pplication of the AGC to the current case would contravena
(Article 49 of) the EC Troaty.

At the outset, the Court of Appeal holds that there is no European legislation that
harmonises national {egislation Teganding offaring games of chance. Gambling
activities (games of chance, lotteries and betting transactions) via the Internat are
cxpressly excluded from the E-commence Directive (se2 preambic 16 and Article
1(5)(d) of Directive 2000/31/EC, Pb EC 2000, I, 178/1). Within the limits of the BC
Treaty, every Member State can determine what rules it establishes reparding the
permissibility of offering games of chance, This means that application of the national
legislation may not result in jllepitimate limitations of the principle of free movement
of services set forth in Article 49 of the EC Treaty. A restriction is permitted if it is
applied non-discriminatorily, is justifisd based on the compelling demands of general
Interest, is appropriate for achieving the intended objective and s 1o brosder than
necessary. The Court of Appeals preliminarily holds that these conditions have been

Jmet, In connection with the offering of games of chance, the EU Court of Justics has

accepted social policy, the countersction of frand and the suppression of compulsive

gambling as compelling demnands of general interest (soe, inter alia, the judgment of
21 September 1999, case no. C-124/97, Lifzs, Case Law 1999, p. 1-6067). Such
general interests also underlie the AGC, specifically the protection of ths public
interest by curtailing the suseeptibility to Soud and excessive compulsive gambling,
Because Section 1, preamble and paragraph s, AGC prohibits anyone from providing
the opportunity to participate in games of chance unless they have a licence, it does
not create an issue of discrimination. Morsover, it 13 not impossible for foreign
companies to obtuin a licence pursuant to tha AGC. In the past, Ladbrokes had n Duteh
licence 10 offer bets on horse races and 2 Canadian company, Antotote, currently has a
Dutch Licencs to offer beta on horse races, Considering the objectives of fraud
counteraction and channelling cotnpulsive gambling, the AGC’s licence system ajms
to limit the number of parties offering games of ehance, as well as to combat an
unbridled increase in the offers of games of chance. For that reason, thers are many
conditions imposed on the licence holders, such as De Loto,
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In connection with this, the Court of Appeals rejects Ladbrokes’ assertion that,
considering that new games of chance are regularly pecmitted and the fact that licence
holders are permitted to engage in large-scale advertising for the games of chance they
offer, it can be deduced that the Dutch govetnment does not wish to implement any
cohesive policy to curb compulsive grmbling. What is determinative is that the Dntch
government continmes to cary out g restrictive polioy in respect of games of chance
which allows it broad discretion in determining to whot extent it will licence games of
chance. The prohibition on running games of chance without A licence is an
Appropriate means of achisving the objectives of the AGC. It is not plausible that less
restrictive mensures are possible and would prove to be effective in practice,
Permitting the offering of games of chance without a licence would undermina the
policy that is aimed at control via the licence system.

The fact that Ladbrokes has a licence in the United Kingdom does not detract from
this, because its possession of that licence doea not help to achieve thes goal being
siriven for, particularly the protection aguinst compuigive gambling in the Netherlands,
The mere fact that one Member State has chosen a different eystern of protection than
another Member State cannot influence the judgment on the necessity end
proportionality of the regulations concemed in that respect. Theso ¢an only be tegted
agrinst the objectives striven for by the national authosities and the level of protection

that they wish to ensura (L48rf judgment, point 36).

The preliminary conclusion, therefore, is that the application of the AGC docs not
contravene {Articls 49 of) the BC Treaty. Given the direct effect of that Article 49, De

Lotto, as a licence holder, may appeal to the legitimacy of the national lagislation
underlying its permit.

In this cxpedited appeal for preliminary relief, thare is no reason to submit preliminary
questions conceming the EC Treaty to the EU Court of Justice as Ladbrokes requests,

The question of whether Ladbrokes’ violation of the prohibition stipulated in Section
1(z) of the AGC js wrongful towards De Lotto must also be answered, Tt is undisputed
between the partics that the purport of the AGC was not to protect licensees againyt
competition by non-licensees. This does not imply, bowever, that, inder certain
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circumastances, Da Lotfo cannot derive a claim against Ladbrokes by virtue of the
latter’s violation of the AGC, The fact is that Ladbrokes? violation of the law is
wrongfil townrds De Lotto if this violation gives Ladbrokes an unlawful advantage
over a direct competitor such as Ds Lotto, Tt is the Court of Appeal’s provisiopal
opinion that the ease at hand concerns an unlawful advantage, since the requirements
set by the AGC and the licence granted to De Lotto go far beyond the reguirements set
by British law and Ladbrokes’ British licence. This causes such substantial differences
that Ladbrokes® activities in the Netherlands without a Duteh lieence canse or threaten
to eause damage to De Lotto, also in view of the Kpproximately 2,000 participants who
are now playing through Ladbrokes’ wabsite (it is expected that the number of
participants will increase rapidly if Ladbrokes in allowed to continue its sctivities
aimed at the Netherlands).

The following differences are at issue here.
- The cotire net proceeds of all gaming and betting games set up by De Lotto
must go to cherity, while ths British Betting, Gaming and Lotteries Act 1963
(hereinafter to be referred to as ‘the BGLA") imposes no such obligation. The
fact that Ladbrokes alleges that it volunturily donates some part of its proceeds
to charity i8 transitory, if only because Ladbrokes is not obliged to do so snd
failed to give any specific information on this subject. In addition, Ladbrokes
can decide af any moment to reduce or cease its contributions, if any, while De
Lotto may not. Ladbrokes does pay u 15% tax on the proceeds from its betting
aclivities (without deducting its expenses), as well a8 corporate income tax.
Ladbrokes i also subject to a 10% levy on the turnover from bets on horse
races, for the iinprovement of horse-breeding.
De Lotto must allocate 47.5% to 50% of its gross turnover to the payment of
winnings, while this is not raquired by the BGLA; thus, Ladbrokes is not
subject to such a sestriction. De Lotto is obliged to pay 25% tax on games of
chance on every prize of EUR 434 or over, whils the duty on games of chance
(3% of'the amount of the bets) has been rescinded in the United Kinpdom,
Ladbrokes therafore offers tax-frae betting, The fuct that Ladbrokes is obliged
to pay 15% taxes on the procecds of the bets does not chroge this, since this
toes not concem a duty on games of chance to be paid by the gamblers. This
enables Ladbrokes to mitke mora attractive offers to the gsmblers,
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- Da Lotto is subject to g maximum stake of EUR 22.69 for each sports betting
game, while Ladbrokes allows a mych higher maximum stake, depending on
the sporting avent,

- The number of the Sports betting games to be organised by De Lotto is subject
to a maximum, while the BGLA does not impoge any restrictions, thus
enabling Ladbrokes to offer an unlimited number of bets (sports betting
games). In addition, De Lotto iz only allowed to offer sporte betting gnmes
with regand to the final scors, while Ladbrokes is entitled to offar every
conceivable game in respect of a sporting avent, such as a football match: the
balf-time score, the first or last player to score, the total number of ganls,
eloetera,

- In the Netherlands, interactive games of chance may not be offered vin the
Internet, which is what Ladbrokes does with ‘Balls’, an interactive lottery in
which the participant can immediately win money any minute through ‘live’
Iottery drawings.

Ladbrokes nrgues that the ordered blocking of its website www.Ladbrokes.com for
residents of the Notherlands prejudioes its interests disproportionately, since that
would bar those with a Dutch IP address from visiting, entirely legally, Ladbrokes’
website from abroad.

It is the Court of Appeals’ preliminary position that there is no disproportionate
disadvantage, sinice Ladbrokes failed to convincingly demonstrate that the number of
persons with a Dutch TP address who will visit Ladbrokes® website from abroad s

substantial,

The Court of Appeals also rejects Ladbrokes® ground for appeal the award of the
injunction in respect of the website www.Ladbrokes,nl. Ladbrokes did not want to
promise that, in fiture, it will refrain from using this .l website for offering gnmcs of
chance. Tn addition, the use of an .nl website would concem use in the Metherlands,

sinee it concerms a website tegistered in the Dutch domain.

Ladbrokes’ ground for appeal nsserting that the operative part would not be specific
cnough, is also rejected. The injunction is limited to the lotteries, instant lotteries and
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sports betting games offired by Ladbrokes through the Internet and therefore does not
relate to other games of chance offerad by Ladbrokes, Therefore, as was also stated by
De Lotto (defence ot appeal in the case with case/docket nurnber 2003/325 KG under
93), Ladbrokes need not temova the Netherlands from its list of countriss, and it goes
Wwithout saying that allowanes must be made for this in the passage ‘in the spme
manner as wes done with regard to residents of the United States of America®. It is
obvious that the injunction also covers any person or legal entity in any way conngcted
with Ladbrokes, in view of the fact that Ladbrokes i part of 2 group comprising a
substantial rumber of group companies. In addition, the injunction must be interpreted
in 8 reasonable manncr and there are no indications that De Lotto would do ofherwise,

De Lotto’s ground for appeal of the Preliminary Relief Tudge’s holding that it is
insufficiently clear whether the 0800~ phone number nged by Ladbrokes to offer its
games of chance is 2 Dutch or an English number, was rightly submitted, since, in
appellate proceedings, De Lotto has undisputedly demonstratad, that the 0800-
telephone number (0800-0224199) used by Ladbrokes i a (toll-free) Dutch telephone
number that can be dialled from the Netherlands. Since, throngh this Dutch toli-free
telephone number, which redircots calls to Ladbrokes® call centrs outside the
Netherlands, Ladbrokes offiers Dutel residents the opportunity to participate in ifs
games of chance, the injunction claimed by De Lotto should also be opplicable to the
lotteries, instant |otteries and sports betting games Ladbrokes offers by telephone.

Dz Lottos ground for appeal of the rejection of its cleim with regard to making it
‘otherwise” impossible for Ladbrokes to have Dutch residents participate in its pames
of chance in the Netherlands, succeeds, Since Ladbrokes has already facilitated
participation in the Netherlands by Dutch residents in its games of chanee vin the
Internet and by telephone, therc is a considerabla risk that Ladbrokes will facilitate
participetion in its games of chance (by Dutch rosidents, in the Netherlands) in other

forms ag wall,

The Court of Appeals holda that the appeal instituted by Ladbrokes in the case with
case/docket number 2003/325 KG is unfounded and thut the appeal institated by De
Lotto in the casc with case/docket number 2003/319 KG succeeds. This results in the
disputed decision being upheld, except with regard to the order pronounced by the
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preliminary relief judge under 1, and this will be awarded as claimed by De Lotto in
appellate proceedings. Ladbrokes, being the party rled against, will be orderad to pay
the costs of the nppellate proceedings in both cases.

5. The decision
The Court of Appeals, adjudicating an appeal for preliminary relief:

upholds the judgment rendered in the matter batween the parties by the preliminary
relief judge of the District Court of Arnhem on 27 anuary 2003, except with regard to
the injunction given under 1;

quashes the judgment in respect of this part and, to that extent, issues o new judgment:

orders Ladbrokes, within three days after the service of this ruling, to make it
impossible for residents of the Nethetlands to participate in the Netherlands in any of'
the lotteries, instant lotteries and sports betting games Ladbrokes offers, via the
Internet, telephone and other media, in some way, cither directly or by means of
person or legal entity somshow connected with Ladbrokes, without a licence in the
Netherlauds, in the pame manner as was done with regand {o residents of the Upited
States of America, on penaity of the forfeiture of o fine of EUR 10,000 for every day
(a part of a day counts as a whole day) that Ladbrokes, or a person or legal entity
somehow counected with Ladbrokes, violates this order or any part thereof, up to a
maximum of EUR 200,000, subject to the condition that the fins can be mitigated by
the court hearing the main action 1o the cxtent that imposing the aforementioned fine
would contravene the standards of reasonablensss and faimess, taking into
consideration the degres to which the order has been complied with, the gravity of the
violation and the degree to which the blame for the violation can be attributed;

orders Ladhrokes to pay the costs of the appellate proceedings, until this judgment on

De Lotto's side being cstimated at-

- in the matter under cnge/dogket number 2003/319 KG: EUR 326,16 in
disbursements and EUR. 1,542 in fees;
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- in the matter under case/docket munber 2003/32% KGQ:-BUR 245 in
disbursements and EUR 1,542 {n fees; and

declares this ruling to have immeadiate effact,

This judgment wes rendered by mr. Houtman, mir. Steeg and mr. Drijber and
pronounced in the presence of the Clerk of Court in the public session of 2 September

2003,
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