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Division

Honorable Salem Vincent Ahto, P.J.S.C.
Judge of the Superior Court
Morris County Courthouse
Morristown, NJ 07960
Re:

State v. Nicholas Drakos
Indictment #04-10-1323

Dear Judge.Ahto:
Please accept this brief in lieu of a more formal brief in response and opposition to defendant's
motion to dismiss the indictment.

For purposes of this brief the State relies upon the Statement of

Facts contained within the previously submitted legal brief

dated June 13, 2005 and attached as

Exhibit A.

Legal Argument
Defendant's Conduct Was Illegal Under N.J.S.A. 2C:37-2
Defendant was indicted for Promoting Gambling, N.J.S.A. 2C:37-2a and 2b(l), a crime of the
3rd

degree, Conspiracy to Promote Gambling, N.J.S.A. 2C:37-2a, and 2b(l) and NJ.S.A.

2C:5-2, a

crime of the 3rd degree, Money Laundering, N.J.S.A. 2C:21-25a and b, a crime of the 3rd degree, and
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Possession of a Controlled Dangerous Substance, N.J.S.A. 2C:35-10a(1), a crime of the
Gambling is defined under NJ.S.A.

3rd

degree.

2C:37-1(b) as staking or risking something of value upon the

outcome of a contest of chance or a future contingent event not under the actor's control or influence,
upon an agreement or understanding that he will receive something of value in the event of a certain
outcome. Under N.J.S.A. 2C:37-2a(2) and N.J.S.A. 2C:37-2b(1),
a person is guilty of promoting gambling when he knowingly engages in
conduct, which materially aids any form of gambling activity. Such conduct
includes but is not limited to conduct directed toward the creation or establishment
of the particular game, contest, scheme, device or activity involved, toward the
acquisition or maintenance of premises, paraphernalia, equipment or apparatus
therefore, toward the solicitation or inducement of persons to participate therein,
toward the actual conduct of the playing phases thereof, toward the arrangement of
any of its [mancial or recording phases, or toward any other phase of its operation.
A person violates the provision of subsection (a) by engaging in
bookmaking to the extent he receives or accepts in anyone day more than five bets
totaling more than $1,000. (emphasis supplied).
Bookmaking is defined under N.J.S.A. 2C:37-1(g) as advancing gambling activity by unlawfully
accepting bets from members of the public upon the outcome of future contingent events as a
business.

Gambling itself is not made illegal by this statute, rather only certain activities relating to

it are illegal.

The statute against the promotion of gambling forbids such activities associated with

the managerial functions and activities related to the running of gambling activity, such as soliciting
customers,
specifically

establishing

the game, and maintaining

the equipment.

forbids and makes unlawful those organization

Again promoting gambling

or managerial

acts which promote

gambling, and not engaging in gambling.
Here, defendant argues that there was no illegal activity perpetrated by defendant since there
is no express law prohibiting gambling on the internet.

In light of the history of the statute and it's

clear intent to prohibit activities associated with any form of gambling, defendant's
without merit.

argument is

Moreover, defendant bases his argument on the incorrect assumption that all of
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defendant's activities to promote gambling were done on the internet, but the facts of this case do not
support this argument either.
Defendant was a "controller" of an on-line gambling operation.
to him that advertised his photo with him being the "host".
customer assistance listed him as the subscriber.

He had a website registered

The telephone numbers he listed for

When Detective Brady contacted defendant to assist

him in setting up an online betting account, defendant agreed to meet with him in person to assist him
in placing his sports bets by setting up the fund. Defendant accepted an initial $100 wager from him
and assigned him a user name and password and explained the operation to him. Thereafter, he
assisted Detective Brady in the "affiliate program" and accepted $1,000 in cash to be deposited into
defendant's account and then wired into another account so that Detective Brady could set up other
bettors. Specifically, on February 27, 2004. through the facilitation of defendant, undercover officers
placed 10 individual sports bets in the amount of $1,025 on defendant's

website. Thus, defendant

engaged in conduct that materially aided gambling activity and on February 27, 2004, he engaged in
bookmaking! to the extent that he received or accepted in anyone
$1,000.

Thus defendant promoted

day more than five bets totaling

gambling and conspired with Detective Brady and others to

promote gambling based upon these facts.
Defendant's next argument concerns the fact that there is no express law addressing internet
gambling in New Jersey and thus it must not be unlawful.
made unlawful certain activities related to gambling.

The New Jersey Legislature has in fact

Constitutional amendments to the New Jersey

State Constitution have in fact legalized certain forms of gambling in New Jersey, and has prohibited
the Legislature from authorizing gambling unless the specific kind, restrictions and control thereof
are approved by public referendum.

N.J. Const.. Art. IV. §.7. par. 2.; State v. Fiola, 242 N.J. Super.

1 Bookmaking is defined under NJ.S.A. 2C:37-1 g as advancing gambling activity by unlawfully accepting bets from
members of the public upon the outcome of future contingent events as business.
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240, 242 (App. Div. 1990).

The "constitutional

prohibition against gambling has been broadly

construed and this broad construction is reflective of New Jersey's 'comprehensive,

clear and long

standing' policy against gambling' except where specifically authorized by the people'." rd. citations
omitted.
To further this point consider N.J.S.A. 2C:37-4.l,

Shipboard Gambling.

Specifically under

that statute, a person is guilty of shipboard gambling when the person:
(1) knowingly causes, engages in or permits any gambling activity prohibited under
NJ.S. 2C:37-2, 2C:7-3 or 2C:37-4 to be conducted on a vessel that embarks from
any point within the State, and disembarks at the same or another point within the
State, .whether the gambling activity is conducted within or without the
waters of the State; or
(2) manages, supervises, controls, operates or owns any vessel that embarks from any
point within the State and disembarks at the same or another point within the
State, during which time the person knowingly causes or permits any gambling
activity prohibited under this chapter, whether the gambling is conducted
within or without the waters of the State. (Emphasis supplied.)
And also consider N.J.S.A. 2C:37-6, Lottery Offenses. Specifically under that statute,
Any offense defined in this article which consists of the commission of acts
relating to a lottery is no less criminal because the lottery itself is drawn or
conducted without the State.
By analogy, one can apply this to internet gambling, unless authorized, such activity is not lawful
within New Jersey.

See, State v. Fiola, supra. at 245.

The activity of promoting gambling is

proscribed within the Jurisdiction of the State of New Jersey, and thus it is irrelevant that any such
gambling took place lawfully or unlawfully within or not within New Jersey.

See also, U.S. v.

$734,578.82 in United States Currencv, 286 F. 3d. 641 (3rd Cir. 2002), wherein a forfeiture action was
upheld in a promoting gambling case despite the facts that a New Jersey corporation received funds
and wagers were placed in a jurisdiction where gambling was legal.
The State also points to 18 U.S.C.A..

§ 1955, Prohibition

of illegal gambling businesses.

Specifically, subsection (b)(i) includes within the definition of an "illegal gambling business" as a

4
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gambling business which is a violation of the law of a State or political subdivision in which it is
conducted.

Furthermore,

under

18 U.S.C.A.

§ 1084, Transmission

of wagering information;

penalties:
Whoever being engaged in the business of betting or wagering knowingly uses a
wire communication
facility for the transmission in interstate or foreign
commerce of bets or wagers or information assisting in the placing of bets or
wagers on any sporting event or contest, or for the transmission of a wire
communication which entitles the recipient to receive money or credit as a result
of bets or wagers, or for information assisting in the placing of bets or wagers,
shall be fined under this title or imprisoned not more than two years, or both.
Looking to these Federal

Statutes, the use of the internet in such gambling activity and the

furtherance of such gambling activity is unlawful in placing wagers on sporting events as was done
through Mr. Drakos. See In re Mastercard Intern. Inc., Internet Gambling Litigation, 132 F. SupP. 2d.
468,480 (B.D.La. Feb. 23,2001);

aff'd. by In re Mastercard Intern. Inc., 313 F. 3d. 257 (5th Cir.(La.)

Nov. 20, 2002).
Here, defendant acted as the host of an internet website and facilitated the taking of wagers
and placing of bets by others on sporting events. The use of the internet does not serve to make his
actions non-criminal under statutory provisions.
Defendant also argues that ignorance of the law is an excuse for the commission of his
offenses, and he can not be guilty of knowingly promoting gambling if there is no law expressly
prohibiting it. This is not accurate, since there is an express prohibition against promoting gambling.
As discussed at length above the proscribed

activities relate to a defendant's

managerial role in

promoting gambling and not just the gambling itself.
Finally, defendant argues that

no such jury charge can be crafted to address a charge that

involves the promotion of internet gambling.

Based upon the above cited arguments, the State

submits that the model jury charge attached is appropriate and addresses all of defendant's concerns.

5
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Con elusion
Based upon the above stated arguments, the defendant's motion to dismiss the indictment
should be denied.

Respectfully submitted

~~'
~anie

Smith

Assistant Prosecutor
cc:

Robert Dunn, Esq.
Via fax and mail
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State v. Nicholas Drakos
Indictment #04-10-1323

Dear Judge Ahto:
Please accept this brief in lieu of a more formal brief in response and opposition to defendant's
motion to dismiss the indictment.

Statement of Facts
The facts relevant to this motion concern the grand jury testimony.

After an investigation of

Mr. Drakos' activities, Detective Richard Ricco of the Morris County Prosecutor's Office testified at
grand jury.

He testified as to his experience and education as it related to narcotics and gambling

offenses. (T7- T9). He was the lead detective of the investigation that spanned between January of
2004 and April 2004.

(TlO: 1-4).

During the course of the investigation

it was determined that

defendant was operating an internet website with the address as www.internationalnetcasino.com

.

(TI0:5-9).

Through the course of the investIgation

it was detelminecl that the web site was the

functional equivalent of a wire room, or a location where bettors could call or log on to and place
bets. (Tl 0: 14-25).

It was also detelmined that the web site had connections outside of the United

States. (TIO:2). An intemet gambling operation functioned by a bettor logging on to the website and
the website would detail information conceming the odds for that day, the games that were available
and any bets that could be placed.

(Tll:3-25).

In this matter, prior to be allowed to log on to the

website and place bets, individual bettors would have to set up and fund a betting account.

(T12: 16-

18). Defendant was the individual with whom an account was set up, and he was a controller of the
gambling operation.
gambling operation.

(T12: 16-25).

The controller is the person who is in charge of the overall

(T1l: 14-25). When an individual logged onto the website, he/she was given a

password and a username that allowed access to the site to place bets. (T12:8-10).

Settle ups on bets

were also conducted through the website, in other words, the payoffs or payouts as a result of
winning or losing a bet. (T12: 14-15). Through the course of the investigation it was determined that
the website provided customer service telephone numbers to assist bettors. These telephone numbers
on the website came back to Nicholas Drakos as the subscriber.

(T13:5-15).

Also posted on the

website was a picture of Nicholas Drakos along with a caption indicating that defendant was the host
and the on-line gaming expeli.

(T13: 16-24). The New Jersey State Police also checked the registry

of the website and learned that the registrant was Nick Drakos having a post office box in Milburn,
New Jersey. (T14:3-9).
Detective Charles Brady working in an undercover capacity contacted defendant to set up an
on-line betting account,
Detectives

on surveillance

person. (T14:22).

and they agreed to meet in person on January 15, 2004.
recognized defendant

(T14:4-14).

rrom the internet photograph when they met in

During their meeting, Detective Brady discussed establishing an on-line gambling

2

accoum, as well as defendant's "aftiliate program" which was a commission incentive for bettors to
bring on other bettors. (T16:1-16).

During that meeting, Detective Brady gave defendant $100 to

fund the on-line gambling account. (T 16: 13-16). Thereafter, defendant placed a telephone call in the
detective's presence and requested to have an account opened with the username of "millerc" and the
password "policy".

(T16:21-25).

He was also given a 10% bonus for being anew bettor. (T17:6).

On January 28, 2004, Detective Brady logged onto the website using his assigned username
and password and it showed he had $110 credited to his account. (T17:19-25).

Detective Brady

placed a bet on a football game and was later able to check the site to see that he lost. (T18:1-17).
Thereafter, on February 20, 2004, Detective Brady and other law enforcement officers logged on to
the website and followed the steps to set up additional accounts for other bettors under the "Affiliate
Program".

(T18: 17-22).

These bettors would be the responsibility of Detective Brady. (T18:23-25).

Four other bettors were logged into the website through Detective Brady's

account. (T19: 14-16).

Detective Brady contacted defendant after establishing the other bettors' accounts and during that
conversation defendant acknowledged the existence of the new accounts. (T20: 1-5). Detective Brady
set up a meeting so that money could be deposited to fund those accounts. (T20:6-10).

The next day

Detective Brady met with defendant and gave him $1,000 to be deposited into the accounts. (T21:36). Together they went to a PNC Bank in Madison and the money was deposited into defendant's
account to be trans felTed into another account. (T21: 6-8). Defendant showed Detective Brady the
receipt, and told him he would get a 15% bonus credited to his own account for the affiliate program.
(T21: 19-23). Thereafter, defendant placed a phone call and told someone to distribute the money into
the new accounts. (T22:3-8).
On February 27, 2004, Detective Brady and other law enforcement officers used the website
and the new accounts to place 15 bets totaling $1,000.

(T22: 13-25 to T23: 1). Again on March 19,

3

2004, Detective Brady and other law enforcement otllcers logged on to the website and placed 10
additional bets totaling $1,025. (T23: 8-17).
Thereafter,

an-est wan-ants and search wan-ants for defendant, defendant's

vehicle were authorized.

residence and

Defendant was anested on April 1, 2004, at Newark International AirpOli.

On his person was $1,632, and gambling records.
.

He also admitted to accepting money from
/
---

.~

~- ------------------------

. individuals for the purpose of ~i1owing them to place sports wagers over the internet. (T24:2-18). As
a result of the search wan-ant of his residence and vehicle additional gambling records, cocaine and

marijuana were seized.

(T24:21-25 to T25: 1-8): Defendant was indicted for Promoting Gambhng,

N.J.S.A. 2C:37-2a and 2b(I), a crime of the

3rd

degree, Conspiracy to Promote Gambling, N.J.S.A.

2C:37-2a, and 2b(l) and N.J.S.A. 2C:5-2, a crime of the 3rd degree, Money Laundering, N.J.S.A.
2C:21-25a and b, a crime of the 3rd degree, and Possession of a Controlled Dangerous Substance,
N.J.S.A. 2C:35-10a(1), a crime of the

3rd

degree.

Defendant now moves to dismiss the indictment on the grounds that the State failed to present
a prima facie case for the offenses of promoting gambling, conspiracy to promote gambling and
money laundering.

For the following reasons, the State requests that defendant's motion be denied.

Le~al Ar~ument
Point One
The Motion to Dismiss the Indictment Must be Denied As the State
Presented a Prima Facie Case.
It is well established that the court's

authority to dismiss an indictment

should only be

exercised based on the clearest and plainest grounds, and an indictment should only be dismissed
when it is palpably defective or manifestly deficient. State v. Weleck, 10 N.J. 355 (1952); State v.
NJ Trade Waste Ass'n. 96 N.J. 8 (1984); State v. Laws, 262 N.J. Super. 551 CAppoDiv. 1993), certif.
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den. 134 N.J. 475 (1993); State v. Hill, 166 N.J. Super. 224 (Law Div. 1978). The validity of an
indictment is determined by giving every reasonable inference to the State. State v. Ball, 268 N.J.
Super. 72, 126 (App. Div. 1993), aff'd.

141 N.J. 142 (1995). In reviewing the presentation to the

grand jury, prosecutors are given broad discretion, in-fact a presumption
presentments,

absent a showing of prosecutorial misconduct. State v. Laws, 262 N.J. Super. at 562.

So long as the evidence presented
independently

of validity attaches to such

suppOlis the indictment

and the grand jury is able to act

and without improper influence, an indictment must remain untouched by the court.

Id.
The function of the grand jury is to investigate potential defendants and decide whether a
criminal proceeding should be commenced. State v. Hogan (I), 281 N.J. Super. 285 (App. Div. 1995).
The responsibility

of the grand jury is to determine whether probable cause exists to indict on a

criminal accusation. State v. Smith, 269 N.J. Super. 86 (App. Div. 1993). The burden rests upon the
State to establish a prima facie case whether a crime has been committed and the accused himself
committed it. State v. Hogan (II), 144 N.J. 216, on remand 297 N.J. Super. 7, certif. den. 149 N.J.
142 (1996). In such a presentation the quality and quantity of evidence presented need not be much
to suppOlian

indictment. State v. Vasky; 218 N.J. Super. 487 (App. Div. 1987). Specifically, the

evidence presented need not be sufficient to convict a defendant but most only establish a prima facie
case. State v. Hogan, 144 N.J. at 228-229. The return of a true bill may be based largely or wholly on
hearsay testimony.

State v. Vasky, 218 N.J. Super. at 490. Only when evidence is clearly lacking

does it becomes the duty ofthe court to set aside the charges. State v. Fen"ante, 111 N.J. Super. 299,
304 (App. Div. 1970). The indictment must set forth the offense and all critical facts and essential
elements which comprise it. State v. Wein, 80 N.J. 491,497 (1979).

5
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Here, the State has met its l:mrden of providing proof of a prima facie case with respect to the
counts of the Indictment charging defendant with
Promoting Gambling:
Under N.J.S.A. 2C:37-2a(2) and N.J.S.A. 2C:37-2b(I),
a person is guilty of promoting gambling when he knowingly engages in
conduct, which materially aids any form of gambling activity.
Such conduct
includes but is not limited to conduct directed toward the creation or establishment
of the particular game, contest, scheme, device or activity involved, toward the
acquisition or maintenance of premises, paraphernalia, equipment or apparatus
therefore, toward the solicitation or inducement of persons to participate therein,
toward the actual conduct of the playing phases thereof, toward the arrangement of
, any of its financial or recording phases, or toward any other phase of its operation.
A person violates the provision of subsection a by engaging in bookmaking to the
extent he receives or accepts in anyone day more than five bets totaling more than
$1,000.
This statute was read in its entirety to the grand jury. (T4: 1-18).

Promoting gambling is broadly

defined to include activities associated with the running of gambling activity. The section for which
defendant was indicted goes so far as to include soliciting customers to gamble.

State v. Fiola. 242

N.J. Super. 240 (App. Div. 1990).
Here, defendant was a "controller"

of an on-line gambling operation.

registered to him that advertised his photo with him being the "host".
listed for customer assistance

listed him as the subscriber.

He had a website

The telephone numbers he

When Detective

Brady contacted

defendant to assist him in 'setting up an online betting account, defendant agreed to meet with him in
person to assist him in placing his bets by setting up the fund. Defendant accepted an initial $100
wager ITom him and assigned him a user name and password and explained the operation to him.
Thereafter, he assisted Detective Brady in the "affiliate program" and accepted $1,000 in cash to be
deposited into defendant's account and then wired into another account so that Detective Brady could
set up other bettors.

Specifically,

on February 27, 2004. through the facilitation of defendant,

6

".

undercover officers placed 10 individual bets in the amount of$1,025 on defendant's website. In that
regard the State presented a prima facie case that defendant engaged in conduct that materially aided
gambling activity and on February 27, 2004, he engaged in bookmaking1
received or accepted in anyone

day more than five bets totaling $1,000.

to the e:A'tentthat he

Thus defendant promoted

gambling and conspired with Detective Brady and others to promote gambling based upon these facts
and the indictment should not be disturbed.
Money Laundering:
Under N.J.S~A. 2C:21-25
a person is guilty of a crime if he (a) transports or possesses property known or
which a reasonable person would believe to be derived from criminal activity or (b)
engages in a transaction involving property known or which a reasonable person
would believe to be derived :B.-omcriminal activity (1) with the intent to facilitate or
promote the criminal activity.
This statute was read in its entirety to the grand jury. (T5: 15-25 to T6: 1-4). During this investigation
defendant was running an on-line gambling operation where he was a controller overseeing the
illegal activity.

At the time of his aITest he was found in possession

of $1,632 in United States

cunency as well as records associated with gambling activity. I Moreover, during the investigation he
accepted $1,000 in cash from Detective Brady, and defendant explained to him how to transfer
money onto various accounts. On February 24, 2004, defendant took the $1,000 from Detective
Brady and deposited into his own account at the PNC Bank in Madison.

Thereafter, defendant

completed a wire transfer form that was used to transfer money from his own account into some
other unknown account. The money would later be distributed into the account of Detective Brady
for betting purposes.

In that regard, the State presented a prima facie case for money laundering in

that he possessed $1,632 which was known to have been derived :B.-omcriminal activity, or which a

1 Bookmakllg is defined under N.J.S.A. 2C:37-1g as advancing gambling activity by l1nlawfully accepting bets rrom
members of the pl1blic l1pon the outcome offl1ture contingent events as business.
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reasonable person \vould be believed to be derived from crinlinal activity in that defendant also
possessed

on his person

Furthermore,

defendant

records

of gambling

activity,

contrary

to

N.J.S.A.

2C:21-25(a).

accepted money :6:om Detective Brady on occasions for the purpose of

placing bets, and he also "cleaned" money by depositing into his account, then transfening
another account to ultimately end up in the bettor's account.

into

In that regard, defendant engaged in a

transaction involving property (money) known or which a reasonable person would be believed to be
derived from criminal activity with the intent to facilitate or promote the criminal activity.

Based

upon these facts, the State has presented a prima facie case for money laundering and the indictment
should not be dismissed.

Conclusion
Based upon the above stated arguments, the defendant's motion to dismiss the
indictment should be denied.

J'

Respectfully submitted,
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e anie Smith
Assistant Prosecutor
cc:

Robert Dunn, Esq.
Via fax
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PROMOTING GAMBLING
(N.J.S.A. 2C:37~2a(2))
The indictment

in this case charges the defendant with promoting

gambling in violation

ofN.J.S.A.2C:37-2a(2).
The indictment reads as follows:

(read indictment)

Before the defendant can be convicted of this crime, the State is required to prove beyond
a reasonable doubt that:
(1)

The defendant

engaged in conduct

which materially

aided any form of

gambling activity;
(2)

And that said conduct was done knowingly.

The first element that the State must prove is that the defendant
which materially

aided any form of gambling activity.

Such conduct includes but is not limited

to conduct directed toward the creation or establishment
device or activity involved, toward the acquisition

engaged in conduct

of the particular game, contest, scheme,

or maintenance

equipment or apparatus therefore, toward the solicitation

of premises, paraphernalia,

or inducement of persons to participate

therein, toward the actual conduct of the playing phases thereof, toward the arrangement

of any

of its financial or recording phases, or toward any other phase of its operation.
The State need not prove gambling actually occurred or gambling activity actually was
conducted,

but the State must prove that the goal or object of the defendant's

conduct was that

there would be gambling or gambling activity.
"Gambling"

or "gambling activity" means the staking or risking something of value upon

the outcome of a contest of chance or a future contingent
influence, upon an agreement or understanding

event not under the actor's control or

that (he/she) will receive something of value in

the event of a certain outcome. (2C:37-1(b)).
"Something
directly or indirectly
involving extension

of value" means any money or property,
contemplating

or any form of credit or promise

transfer of money or property or of any interest therein, or

of a service, entertainment

or a privilege

of playing at a game or scheme

without charge. (2C:37-1(d))
The second element is that defendant acted knowingly.
A person acts knowingly
circumstances
circumstances
knowingly

--------

if the person

with respect to the nature of (his/her) conduct or the attendant

is aware that (his/her)

conduct

is of that nature, or that such

exist, or the person is aware of a high probability of their existence.

A person acts

with respect to a result of (his/her) conduct if (he/she) is aware that it is practically

1
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PROMOTING GAMBLING
(N.J.S.A.2C:37-2a(2))
Page 2 of3

certain

that (his/her)

conduct

will cause such a result.

"Knowing",

"with knowledge"

or

equivalent terms have the same meaning. (2C:2-2(2))

CHOOSE THE APPROPRIATE
(promoting Gambling-Third
If you find that the State has proven beyond
promoted

gambling

by knowingly

engaging

Engaged

accepted in anyone
2.
or enterprise,

Degree offense)
a reasonable

in conduct

gambling activity, then you must determine
reasonable doubt that the defendant:
1.

ALTERNATE

which materially

further whether

in bookmaking

doubt that the defendant
aids any form of

the State has proven beyond a

to the extent that the defendant

day more than five bets totaling $1,000.00 (2C:37-2b.1);

received

or

or

That the defendant received, in connection with a lottery or policy scheme

money (or written records), from a person other than a player whose chances or

plays are represented
3.

by such money or records (2C:37-2b.2);

or

That the defendant received, in connection with a lottery or policy scheme

or enterprise, more than $100.00 in anyone

day of money played in such a scheme or enterprise

(2C:37-2b.2).
If you find that these three elements existed, the defendant

is guilty of a crime of the

Third Deg~ee.

OR
(promoting Gambling-Fourth
If you find that the State has proven

beyond

Degree Offense)
a reasonable

doubt that the defendant

promoted gambling by engaging in conduct which materially aids any form of gambling activity
by engaging in bookmaking

to the extent the defendant receives or accepts three or more bets in

any two-week period, the defendant is guilty of the crime of the Fourth Degree.

OR
(Charge where applicable for Disorderly Persons Offense.)
(In the event that the defendant is charged with promoting gambling, either a third degree
offense, or a fourth degree offense, by accepting or receiving money or other property, but the
amount accepted or received is disputed, then the following should be charged).
If you find that the State has proven

beyond

a reasonable

doubt that the defendant

promoted gambling by engaging in conduct which materially aids any form of gambling activity;
however, the defendant

engaged in bookmaking

to the extent that (he/she) received or accepted
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less than three bets in any two-week period, the defendant is guilty of a Disorderly Persons
Offense.
REFERENCES MADE TO BOOKMAKING
"Bookmaking" means advancing gambling activity by unlawfully accepting bets from
Members of the public upon the outcome of future contingent events as a business (2C:37-1g).
REFERENCES MADE TO LOTTERY
"Lottery" means an unlawful gambling scheme in which the players payor agree to pay
something of value for chances, represented and differentiated by number or by combinations of
numbers or by some other media, one or more of which chances are to be designated the winning
ones and the winning chances are to be determined by a drawing or by some other method based
upon the element of chance; and the holders of the winning chances are to receive something of
value (2C:37-1h).
(If the defendant contends that he was a player, the following charge should be given.)
It is a defense to the prosecution for the crime of promoting gambling that the defendant
participated only as a player (2C:37-2c). A "player" is a person who engages in any form of
gambling solely as a contestant or bettor, without receiving or becoming entitled to receive any
profit therefrom other than personal gambling winnings, and without otherwise rendering any
material assistance to the establishment, conduct or operation of the particular gambling activity.
A person who gambles at a social game of chance on equal terms with the other participants
therein does not thereby render material assistance to the establishment, conduct or operation of
such game· if (he/she) performs, without fee or remuneration, acts directed toward the
arrangement or facilitation of the game, such as inviting persons to play, permitting the use of
premises therefore or supplying cards or other equipment used therein. A person who engages in
"bookmaking," as previously defined, is not a "player" (2C:37-1c).
The defendant must prove that (he/she) participated only as a player by clear and
convincing evidence (2C:37-2c). This is to be distinguished from the State's burden of proving
the defendant's guilt beyond a reasonable doubt. The defendant need not prove that (he/she) was
a player beyond a reasonable doubt, but rather, that the evidence submitted by the defendant in
support of this defense should produce in your mind a firm belief that the defendant's contention
that (he/she) participated as a player was true. In other words, the rules do not require absolute
certainty that the defendant participated as a player, but reasonable certainty that it was true.

